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Schedule for Rule Making

2003
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE = EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE
DEADLINE DATE 20 DAYS 35DAYS DEADLINE DATE DATE 180 DAY'S
Jan.3 03 Jan.22 03 Feb.11 '03 Feb.26 '03 Feb.28 '03 Mar.19 '03 Apr.23 '03 July2l ’'03
Jan. 17 Feb. 5 Feb. 25 Mar. 12 Mar. 14 Apr. 2 May 7 Aug. 4
Jan. 31 Feb. 19 Mar. 11 Mar. 26 Mar. 28 Apr. 16 May 21 Aug. 18
Feb. 14 Mar. 5 Mar. 25 Apr. 9 Apr. 11 Apr. 30 June 4 Sept. 1
Feb. 28 Mar. 19 Apr. 8 Apr. 23 Apr. 25 May 14 June 18 Sept. 15
Mar. 14 Apr. 2 Apr. 22 May 7 May 9 May 28 Jduly 2 Sept. 29
Mar. 28 Apr. 16 May 6 May 21 May 23 June 11 July 16 Oct. 13
Apr. 11 Apr. 30 May 20 June 4 June 6 June 25 July 30 Oct. 27
Apr. 25 May 14 June 3 June 18 June 20 July 9 Aug. 13 Nov. 10
May 9 May 28 June 17 Jduly 2 July 4 July 23 Aug. 27 Nov. 24
May 23 June 11 July 1 July 16 July 18 Aug. 6 Sept. 10 Dec. 8
June 6 June 25 Jduly 15 July 30 Aug. 1 Aug. 20 Sept. 24 Dec. 22
June 20 July 9 July 29 Aug. 13 Aug. 15 Sept. 3 Oct. 8 Jan.5 04
July 4 July 23 Aug. 12 Aug. 27 Aug. 29 Sept. 17 Oct. 22 Jan. 19 '04
July 18 Aug. 6 Aug. 26 Sept. 10 Sept. 12 Oct. 1 Nov. 5 Feb.2 '04
Aug. 1 Aug. 20 Sept. 9 Sept. 24 Sept. 26 Oct. 15 Nov. 19 Feb. 16 '04
Aug. 15 Sept. 3 Sept. 23 Oct. 8 Oct. 10 Oct. 29 Dec. 3 Mar.1 '04
Aug. 29 Sept. 17 Oct. 7 Oct. 22 Oct. 24 Nov. 12 Dec. 17 Mar. 15 '04
Sept. 12 Oct. 1 Oct. 21 Nov. 5 Nov. 7 Nov. 26 Dec. 31 Mar. 29 '04
Sept. 26 Oct. 15 Nov. 4 Nov. 19 ***Nov. 19*** Dec. 10 Jan.14 '04 Apr.12 '04
Oct. 10 Oct. 29 Nov. 18 Dec. 3 Dec. 5 Dec. 24 Jan.28 '04 Apr.26 '04
Oct. 24 Nov. 12 Dec. 2 Dec. 17 ***Dec. 17*** Jan.7 '04 Feb.11 '04 May 10 '04
Nov. 7 Nov. 26 Dec. 16 Dec. 31 Jan.2 04 Jan.21 '04 Feb.25 '04 May24 '04
***Nov. 19***  Dec. 10 Dec. 30 Jan.14 '04 Jan.16 '04 Feb.4 '04 Ma.10 '04 June7 04
Dec. 5 Dec. 24 Jan.13 '04 Jan.28 '04 Jan.30 '04 Feb.18 '04 Ma.24 '04 June2l '04

***Dec. 17*** Jan.7 04 Jan.27 '04 Feb.11 '04 Feb. 13 '04 Mar.3 ‘04 Apr.7 '04 Jly5 04

Jan.2  '04 Jan.21 '04 Feb.10 '04 Feb.25 '04 Feb.27 '04 Mar.17 '04 Apr.21 '04 Jly19 '04

PRINTING SCHEDULE FOR |AB

ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
12 Wednesday, November 19, 2003 December 10, 2003
13 Friday, December 5, 2003 December 24, 2003
14 Wednesday, December 17, 2003 January 7, 2004
PLEASE NOTE:

Rules will not be accepted after 12 o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on alega holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor

SUBJECT: Publication of Rulesin lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 1.5.3, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. Tofacilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr @l egis.state.ia.us and
kathleen.bates@l egis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previoudy
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2003 SUMMER EDITION

Containing:  lowa Administrative Code (updated through June 2003)
lowa Administrative Bulletins (January 2003 through June 2003)
lowa Court Rules (updated through July 2003)

For free brochures and order forms contact:

L egidative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3566 Fax: (515)281-8027
Ishinfo@staff.legis.state.ia.us




830 PUBLIC HEARINGS

To All Agencies:

IAB 11/12/03

The Administrative Rules Review Committee voted to request that Agencies comply with lowa Code section 17A.4(1)“b” by
allowing the opportunity for oral presentation (hearing) to be held at least twenty days after publication of Noticein the lowa

Administrative Bulletin.
AGENCY HEARING LOCATION

ADMINISTRATIVE SERVICES DEPARTMENT[11]

Benefits, Conference Room 4
rescind 581—ch 15; Level A-South
adopt 11—ch 64 Hoover State Office Bldg.

IAB 11/12/03 ARC 2937B Des Moines, lowa

DEAF SERVICESDIVISION[429]

Generdl, Second Floor
amendmentstochs1to 4 Lucas State Office Bldg.
IAB 10/29/03 ARC 2890B Des Moines, lowa

DENTAL EXAMINERS BOARD[650]

Graduates of foreign dental schoals, Conference Room, Suite D
11.2(2), 11.3(2), 11.4 400 SW Eighth St.

IAB 11/12/03 ARC 2919B
Impaired practitioner review

committee, amendments to ch 35

IAB 11/12/03 ARC 2918B

Des Moines, lowa

Conference Room, Suite D
400 SW Eighth St.
Des Moines, lowa

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

University-based research
utilization program,
ch 63
IAB 11/12/03 ARC 2916B

Northwest Conference Room
Second Floor

200 E. Grand Ave.

Des Moines, lowa

EDUCATIONAL EXAMINERS BOARD[282]

Mandatory reporting of contract

nonrenewal or termination or

resignation based on allegations

of misconduct, 11.37
IAB 11/12/03 ARC 2929B

Room 2 South

Second Floor

Grimes State Office Bldg.
Des Moines, lowa

ELDER AFFAIRS DEPARTMENT[321]

Volunteer long-term care ombudsman

program, 8.1 to 8.6
IAB 10/29/03 ARC 2904B

Resident advocate committees; role of

area agencies on aging,
amendmentstoch 9
IAB 10/29/03 ARC 2905B

Director’s Conference Room
Clemens Bldg.

200 Tenth St.

Des Moines, lowa

Director’s Conference Room
Clemens Bldg.

200 Tenth St.

Des Moines, lowa

DATE AND TIME OF HEARING

December 3, 2003
11 am.

November 18, 2003
10 am.

December 9, 2003
10 am.

December 9, 2003
10 am.

December 2, 2003
2to3p.m.

December 9, 2003
1p.m.

November 19, 2003
9to1lam.

November 19, 2003
9to1lam.
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PUBLIC HEARINGS

ENVIRONMENTAL PROTECTION COMMISSION[567]

Manure applicator certification,
65.1, 65.19
IAB 11/12/03 ARC 2924B
(See also ARC 2923B herein)

Fourth Floor West Conference Room

Wallace State Office Bldg.

Des Moines, lowa

HUMAN SERVICES DEPARTMENT[441]

Expansion of prior authorization

requirements and implementation of
preferred drug list, 78.1(2), 78.28(1)

IAB 10/29/03 ARC 2906B
(See also ARC 2789B, IAB 9/17/03)

First Floor Southeast Conference
Room, Side One

Hoover State Office Bldg.

Des Moines, lowa

INSPECTIONS AND APPEAL SDEPARTMENT[481]

Registered amusement devices,
104.1, 104.3, 104.4, 104.6;
adopt ch 105
IAB 10/29/03 ARC 2912B

Conference Room 311
Lucas State Office Bldg.
Des Moines, lowa

IOWA PUBLIC EMPLOYEES RETIREMENT SYSTEM[495]

General,
rescind 581—21.1, 21.9, 21.32,

21.33, ch 22; adopt 495—chs1to 3,

17, 19, 22, 26, 30 to 33
IAB 11/12/03 ARC 2926B

7401 Register Dr.
Des Moines, lowa

NATURAL RESOURCE COMMISSION[571]

Resource enhancement and protection

program—public communication
component, 33.5(1), 33.22, 33.30,
33.40, 33.50

IAB 10/29/03 ARC 2911B

Fourth Floor East Conference Room
Wallace State Office Bldg.
Des Moines, lowa

TRANSPORTATION DEPARTMENT([761]

Aeronautics,
amendments to chs 700,
710, 715, 716, 720
IAB 11/12/03 ARC 2914B

General aviation hangar revolving
loan fund, rescind ch 718
IAB 11/12/03 ARC 2913B

UTILITIESDIVISION[199]

Eligible telecommunications carrier
designation for wireless carriers,
39.2(5), 39.5
IAB 9/17/03 ARC 2773B

Modal Division Conference Room
800 Lincoln Way
Ames, lowa

Modal Division Conference Room
800 Lincoln Way
Ames, lowa

Hearing Room
350 Maple St.
Des Moines, lowa

December 3, 2003
1p.m.

November 24, 2003
9to10am.

November 19, 2003
10am.

December 2, 2003
9am.

November 19, 2003
10:30 am.

December 5, 2003
9am.
(If requested)

December 5, 2003
10am.
(If requested)

December 10, 2003
10am.
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identification numbering system, i.e., the bracketed number following the agency name.
“Umbrella’ agencies and elected officials are set out below at the |eft-hand margin in CAPITAL letters.

AGENCY IDENTIFICATION NUMBERS

IAB 11/12/03

Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency

Divisions (boards, commissions, €tc.) are indented and set out in lowercase type under their statutory “umbrellas.”
Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

The following list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT[11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]

Agricultural Development Authority[25]
Soil Conservation Division[27]
ATTORNEY GENERAL[61]
AUDITOR OF STATE[8]]
BEEF INDUSTRY COUNCIL, [OWA[101]
BLIND, DEPARTMENT FOR THE[111]
CAPITAL INVESTMENT BOARD, IOWA[123]
CITIZENS' AIDE[141]
CIVIL RIGHTS COMMISSION[161]
COMMERCE DEPARTMENT][181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT([201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[264]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee] 289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, |OWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, |OWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT/[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]
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HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appea Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[52]]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT[541]
Appea Board, State[543]
City Finance Committeg[545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT[561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENT[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT([601]
Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARDI[621]
PUBLIC HEALTH DEPARTMENT([641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMM ISSION[671]
REGENTS BOARD[681]
Archaeol ogist[685]
REVENUE DEPARTMENT([701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, |OWA[751]
TRANSPORTATION DEPARTMENT[761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENTI[871]
Labor Services Division[875]
Workers' Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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ARC 2933B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Notice of Termination

Pursuant to the authority of 2003 lowa Acts, House File
534, section 4, the Administrative Services Department ter-
minates rule making initiated by its Notice of Intended Ac-
tion published in the lowa Administrative Bulletin on Sep-
tember 17, 2003, asARC 2788B. The Notice proposedto re-
scind 401—Chapter 1, “Department Organization,” 471—
Chapter 1, “Organization and Operation,” and rule 581—
19.1(19A), “ State System of Personnel,” and to adopt 11—
Chapter 1, “Department Organization,” lowa Administrative
Code.

An identical rule making was also Adopted and Filed
Emergency asARC 2780B. The Department of Administra-
tive Services rescinded the specified chapters and adopted
these amendments on August 29, 2003, effective September
2,2003. Since no comments were received during the com-
ment period and no changes are required to the emergency
adopted rules, there is no further need to proceed with the
rule making for ARC 2788B.

ARC 2936B

ADMINISTRATIVE SERVICES
DEPARTMENTI[11]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 2003 lowa Acts, House File
534, section 4, the Department of Administrative Services
proposes to rescind 401—Chapter 2, “Public Records and
Fair Information Practices,” 471—Chapter 2, “Fair Informa:
tion Practices,” and 581—Chapter 17, “Public Records and
Fair Information Practices,” and adopt 11—Chapter 4, “Pub-
lic Records and Fair Information Practices,” lowa Adminis-
trative Code.

The purpose of this proposed rule making isto consolidate
uniform rules on public records and fair information practi-
ces by rescinding chapters adopted by the former Depart-
ments of General Services, Personnel, and Information
Technology that now comprise the Department of Adminis-
trative Services and by adopting Chapter 4 under the new
agency identification number 11 for the Department of Ad-
ministrative Services.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on December 2, 2003. Inter-
ested persons may submit written, oral or electronic com-
ments by contacting Carol Stratemeyer, Department of Ad-
ministrative Services, Hoover State Office Building, Level
A, Des Moines, lowa 50319-0104; telephone (515)281-
6134, fax (515)281-6140; E-mail Carol.Stratemeyer@iowa.
gov.

These amendments are intended to implement lowa Code
chapter 22.

IAB 11/12/03

The following amendments are proposed.

ITEM 1. Rescind 401—Chapter 2, 471—Chapter 2,
and 581—Chapter 17.

ITEM 2. Adopt the following new chapter:

CHAPTER 4
PUBLIC RECORDS AND FAIR
INFORMATION PRACTICES

11—4.1(80GA ,HF534,22) Definitions. As used in this
chapter:

“Confidential record” means arecord that is not available
as amatter of right for examination and copying by members
of the public under applicable provisions of law. Confiden-
tial records include records or information contained in rec-
ords that the department is prohibited by law from making
available for examination by members of the public, and rec-
ords or information contained in records that are specified as
confidential by lowa Code section 22.7, or other provision of
law, but that may be disclosed upon order of acourt, the law-
ful custodian of the record, or by another person duly autho-
rized to release the record. Mereinclusion in arecord of in-
formation declared confidential by an applicable provision of
law does not necessarily make that entire record a confiden-
tial record.

“Custodian” means the department, director, or another
person lawfully delegated authority by the department to act
for the department in implementing lowa Code chapter 22.

“Department” means the department of administrative
Services.

“Open record” means a record other than a confidential
record.

“Personally identifiable information” or “individual iden-
tifiers’ meansinformation about or pertaining to an individu-
a in arecord which identifies the individual and which is
contained in arecord system.

“Record” means the whole or apart of a“public record” as
defined in lowa Code section 22.1 that is owned by or in the
physical possession of the department.

“Record system” means any group of records under the
control of the department from which a record may be re-
trieved by a persona identifier such as the name of an indi-
vidual, number, symbol, or other unique retriever assigned to
an individual.

11—4.2(80GA ,HF534,17A,22) Statement of policy, pur-
pose and scope. The purpose of this chapter isto facilitate
broad public access to open records by establishing rules, pol-
icies and procedures to implement the fair information prac-
tices Act, lowa Code chapter 22. Chapter 4 seeksto facilitate
sound department determinations with respect to the handling
of confidentia records. The department is committed to com-
plying with lowa Code chapter 22; department staff shall
cooperate with members of the public in implementing the
provisions of that chapter.

11—4.3(80GA HF534,22) Requestsfor accessto records.

4.3(1) Location of record. A request for accessto arecord
under the jurisdiction of the department shall be directed to
the office where the record is kept. If the location of the rec-
ord is not known by the requester, the regquest shall be di-
rected to the lowa Department of Administrative Services,
Hoover State Office Building, Level A, Des Moines, lowa
50319. The department will forward the request appropriate-
ly. If arequest for accessto arecord is misdirected, depart-
ment personnel will forward the request to the appropriate
person within the department.
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4.3(2) Office hours. Open records shall be made available
during all customary office hours, which are from 8 am. to
4:30 p.m., Monday through Friday, except legal holidays.

4.3(3) Request for access. Requests for access to open
records may be made in writing, by telephone or in person.
Requests shall identify the particular records sought by name
or other personal identifier and description in order to facili-
tate the location of the record. Requests shall include the
name and address of the person requesting the information.
A person shall not be required to give areason for requesting
an open record.

4.3(4) Responseto requests. The custodian of records un-
der the jurisdiction of the department is authorized to grant or
deny access to a record according to the provisions of this
chapter and directions from the department. The decision to
grant or deny access may be delegated to one or more desig-
nated employees.

Access to an open record shall be granted upon request.
Unless the size or nature of the request requirestime for com-
pliance, the custodian shall respond to the request as soon as
feasible. However, accessto an open record may be delayed
for one of the purposes authorized by lowa Code subsection
22.8(4) or 22.10(4). The custodian shall promptly inform the
requester of the reason for the delay and an estimate of the
length of that delay and, upon request, shall promptly provide
that notice to the requester in writing.

The custodian of arecord may deny accessto the record by
members of the public only on the grounds that a denial is
warranted under lowa Code subsection 22.8(4) or 22.10(4),
or that it isa confidential record, or that its disclosure is pro-
hibited by a court order. Access by members of the public to
a confidential record is limited by law and, therefore, may
generally be provided only in accordance with the provisions
of rule 4.4(80GA,HF534,17A,22) and other applicable pro-
visions of law.

4.3(5) Security of record. No person may, without per-
mission from the custodian, search or remove any record
from department files. The custodian or a designee of the
custodian shall supervise examination and copying of depart-
ment records. Records shall be protected from damage and
disorganization.

4.3(6) Copying. A reasonable number of copies of an
open record may be made in the department’s office unless
printed copies are available. If copying equipment is not
available in the office where an open record is kept, the cus-
todian shall permit its examination in that office and shall ar-
range to have copies promptly made elsewhere, subject to
Costs.

4.3(7) Fees.

a. When charged. The department is authorized to
charge fees in connection with the examination or copying of
records in accordance with lowa Code section 22.3. To the
extent permitted by applicable provisions of law, the pay-
ment of fees may be waived when the imposition of feesis
inequitable or when awaiver isin the public interest.

b. Copying and postage costs. Price schedules for regu-
larly published records and for copies of records supplied by
the department shall be posted in the department. Copies of
records may be made by or for members of the public on de-
partment photocopy machines or from electronic storage sys-
tems at cost, as determined by and posted in department of -
fices by the custodian. A charge assessed to a current
employee for copies of records in the employee's own offi-
cial personnel file shall not exceed $5 per request. When the
mailing of copies of recordsis requested, the actual costs of
mailing may be charged to the requester.

NOTICES 835

c. Supervisory fee. Anhourly fee may be charged for ac-
tual department expenses in supervising the examination and
copying of requested records when the supervision time re-
quired is in excess of one-half hour. The custodian shall
prominently post in department offices the hourly feesto be
charged for supervision of records during examination and
copying. That hourly fee shall not be in excess of the hourly
wage of a department clerical employee who ordinarily
would be appropriate and suitable to perform this superviso-
ry function.

d. Searchfees. If the request requires research or if the
record or records cannot reasonably be readily retrieved, the
requester will be advised of thisfact. Reasonable search fees
may be charged when appropriate. In addition, all costs for
retrieval and copying of information stored in electronic stor-
age systems may be charged to the requester.

e. Advance deposits.

(1) When the estimated total fee chargeable under this
subrule exceeds $25, the custodian may require arequester to
make an advance payment to cover all or a part of the esti-
mated fee. Upon completion, the actual fee will be calculated
and the difference refunded or collected.

(2) When a requester has previously failed to pay a fee
chargeable under this subrule, the custodian may require ad-
vance payment of the full amount of any estimated fee before
the custodian processes a new or pending request for access
to records from that requester.

11—4.4(80GA ,HF534,17A,22) Accessto confidential rec-
ords. Under lowa Code section 22.7 or other applicable pro-
visions of law, the lawful custodian may disclose certain con-
fidential recordsto one or more members of the public. Other
provisions of law authorize or require the custodian to release
specified confidentia records under certain circumstances or
to particular persons. In requesting the custodian to permit
the examination or copying of such a confidentia record, the
following procedures apply and are in addition to those speci-
fied for requests for access to records in rule 4.3(80GA,
HF534,22).

4.4(1) Proof of identity. A person requesting accessto a
confidential record may be required to provide proof of iden-
tity or authority satisfactory to the custodian to secure access
to the record.

4.4(2) Requests. The custodian may require arequest to
examine and copy a confidential record to be in writing. A
person requesting access to such arecord may be required to
sign acertified statement or affidavit enumerating the specif-
ic reasons alleged to justify accessto the confidential record
and to provide any proof necessary to establish relevant facts.

4.4(3) Noticeto subject of record and opportunity to ob-
tain injunction. After the custodian receives arequest for ac-
cess to a confidentia record, and before the custodian re-
leases that record, the custodian shall make reasonable ef-
forts to notify any person who is a subject of that record, is
identified in that record, and whose address or telephone
number is contained in that record. To the extent such adelay
is practicable and in the public interest, the custodian shall
give the subject of that confidential record to whom notifica-
tion istransmitted a reasonabl e opportunity to seek an injunc-
tion under lowa Code section 22.8, and indicate to the subject
of that record the specified period of time during which dis-
closure will be delayed for that purpose.

4.4(4) Request denied. When the custodian deniesare-
quest for accessto a confidential record, in whole or in part,
the custodian shall promptly notify the requester in writing.
The denia shall be signed by the custodian of the record and
shall include:
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a. The name and title of the person responsible for the
denial; and

b. A citation to the provision of law vesting authority in
the custodian to deny disclosure of the record; or

c. A citation to the statute vesting discretion in the custo-
dian to deny disclosure of the record and a brief statement of
the reasons for the denial to the requester.

4.4(5) Reguest granted. When the custodian grantsare-
quest for access to a confidential record to a particular per-
son, the custodian shall notify that person and shall indicate
any lawful restrictionsimposed by the custodian on that per-
son’'s examination and copying of the record.

11—4.5(80GA ,HF534,17A,22) Requestsfor treatment of
arecord asa confidential record and itswithholding from
examination. The custodian may treat arecord as a confiden-
tial record and withhold it from examination only to the extent
that the custodian is authorized by owa Code section 22.7,
another applicable provision of law, or a court order, to refuse
to disclose that record to members of the public.

4.5(1) Personswho may request. Any person who would
be aggrieved or adversely affected by disclosure of arecord
under the jurisdiction of the department to members of the
public and who asserts that lowa Code section 22.7, another
applicable provision of law, or a court order authorizes the
custodian to treat the record as a confidential record may re-
guest the custodian to treat that record as a confidential rec-
ord and to withhold it from public inspection. Failure of a
person to request confidential record treatment for all or part
of arecord does not preclude the department from designat-
ing it and treating it as a confidential record.

4.5(2) Request. A request that a record be treated as a
confidential record and be withheld from public inspection
shall be in writing and shall be filed with the director. The
request must set forth the legal and factual basis justifying
such confidential record treatment for that record, and the
name, address, and telephone number of the person autho-
rized to respond to any inquiry or action of the custodian con-
cerning the request. A person requesting treatment of arec-
ord as a confidential record may also be required to sign a
certified statement or affidavit enumerating the specific rea-
sons justifying the treatment of that record as a confidential
record and to provide any proof necessary to establish rele-
vant facts. Requests for treatment of arecord as such a confi-
dential record for alimited time period shall also specify the
precise period of time for which that treatment is requested.

A person filing such arequest shall, if possible, accompa-
ny the request with a copy of the record in question in which
portions for which such confidential record treatment has
been requested have been deleted. If the original record is
being submitted to the department by the person requesting
such confidential treatment at the time the request isfiled, the
person shall indicate conspicuously on the original record
that all or portions of it are confidential.

4.5(3) Failure to request. Failure of a person to request
confidential record treatment for a record does not preclude
the custodian from treating it as a confidential record. How-
ever, if aperson who has submitted information to the depart-
ment does not request that it be withheld from public inspec-
tion under lowa Code sections 22.7(3) and 22.7(6) for al or
part of that information, the custodian of records containing
that information may proceed asiif that person has no objec-
tion to its disclosure to members of the public.

4.5(4) Timing of decision. A decision by the custodian
with respect to the disclosure of all or part of arecord under
its jurisdiction to members of the public may be made when a
request for its treatment as a confidential record that is not
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available for public inspection isfiled, or when the custodian
receives arequest for access to the record by a member of the
public.

4.5(5) Request granted or deferred. If arequest for confi-
dential record treatment is granted, or if action on such are-
quest is deferred, a copy of the record in which the material in
question has been deleted and a copy of the decision to grant
the request or to defer action upon the request will be made
available for public inspection in lieu of the original record.
If the custodian subsequently receives arequest for accessto
the original record, the custodian will make reasonable and
timely efforts to notify any person who hasfiled arequest for
its treatment as a confidential record that is not available for
public inspection of the pendency of that subsequent request.

4.5(6) Request denied and opportunity to seek injunction.
If arequest that a record be treated as a confidential record
and be withheld from public inspection is denied, the custo-
dian shall notify the requester in writing of that determina-
tion and the reasons therefor. On application by the request-
er, the custodian may, in good faith, reasonably delay ex-
amination of the record so that the requester may seek injunc-
tive relief under the provisions of 1owa Code section 22.8, or
other applicable provision of law. However, such a record
shall not be withheld from public inspection for any period of
timeif the custodian determines that the requester had no rea-
sonable grounds to justify the treatment of that record as a
confidential record. The custodian shall notify the requester
in writing of the time period allowed to seek injunctive relief
or the reasons for the determination that no reasonable
grounds exist to justify the treatment of that record as a confi-
dential record. The custodian may extend the period of good-
faith, reasonable delay in allowing examination of the record
so that the requester may seek injunctive relief only if no re-
quest for examination of that record has been received, or if a
court directs the custodian to treat it as a confidential record,
or to the extent permitted by another applicable provision of
law, or with the consent of the person requesting access.

11—4.6(80GA ,HF534,22) Procedure by which a person
who is the subject of a record may have additions, dis-
sents, or objectionsentered intoarecord. Except as other-
wise provided by law, a person may file arequest with the cus-
todian to review, and to have awritten statement of additions,
dissents, or objections entered into, a record containing per-
sonally identifiable information pertaining to that person.
However, this does not authorize a person who is a subject of
such arecord to alter the original copy of that record or to ex-
pand the official record of any department proceeding. Re-
quester shall send the request to review such arecord or the
written statement of additions, dissents, or objectionsto the
custodian. Therequest to review such arecord or the written
statement of such arecord of additions, dissents, or objections
must be dated and signed by requester, and shall include the
current address and tel ephone number of the requester or the
regquester’s representative.

11—4.7(80GA ,HF534,17A,22) Consent to disclosure by
the subject of a confidential record. To the extent permitted
by any applicable provision of law, a person who isthe subject
of a confidential record under the jurisdiction of the depart-
ment may consent to have a copy of the portion of that record
concerning the subject disclosed to athird party except as pro-
vided in subrule 4.12(1). The consent must be in writing and
must identify the particular record that may be disclosed, the
particular person or class of persons to whom the record may
be disclosed, and, where applicable, the time period during
which the record may be disclosed. The subject and, where
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applicable, the person to whom the record is to be disclosed,
must provide proof of identity.

11—4.8(80GA,HF534,17A,22) Notice to suppliersof in-
formation. When a person is requested to supply informa-
tion about that person that will become part of arecord under
the jurisdiction of the department, the department shall notify
that person of the use that will be made of the information,
which persons outside the department might routinely be pro-
vided the information, which parts of the requested informa-
tion are required and which are optional, and the conse-
guences of not providing the information requested. Thisno-
tice may be given in rules, on the written form used to collect
the information, on a separate fact sheet or letter, in brochures,
in formal agreements, in contracts, in handbooks, in manuals,
verbally, or by other appropriate means.

11—4.9(80GA ,HF534,22) Disclosures without the con-
sent of the subject.

4.9(1) Open records are routingly disclosed without the
consent of the subject.

4.9(2) To the extent allowed by law, disclosure of confi-
dentia records may occur without the consent of the subject.
Following are instances where disclosure, if lawful, will gen-
erally occur without notice to the subject:

a. For a routine use as defined in rule 4.10(80GA,
HF534,22) or in any notice for a particular record system.

b. To arecipient who has provided the department with
advance written assurance that the record will be used solely
as adtatistical research or reporting record; provided that the
record is transferred in aform that does not identify the sub-
ject.
c. To another government agency or to an instrumentali-
ty of any governmental jurisdiction within or under the con-
trol of the United States for a civil or criminal law enforce-
ment activity if the activity is authorized by law, and if an au-
thorized representative of the government agency or instru-
mentality has submitted awritten request to the agency speci-
fying the record desired and the law enforcement activity for
which the record is sought.

d. To anindividua following a showing of compelling
circumstances affecting the health or safety of any individual
if anotice of the disclosure is transmitted to the last-known
address of the subject.

e. Tothelegidative services agency.

f. Disclosures in the course of employee disciplinary
proceedings.

g. Inresponseto acourt order or subpoena.

11—4.10(80GA,HF534,22) Routine use.

4.10(1) Defined. “Routine use’ meansthe disclosure of a
record without the consent of the subject or subjectsfor apur-
pose which is compatible with the purpose for which the rec-
ord was collected. “Routine use” includes disclosures re-
quired to be made by statute other than the public records
law, lowa Code chapter 22.

4.10(2) To the extent allowed by law, the following uses
are considered routine uses of al records under the jurisdic-
tion of the department:

a. Disclosure to those officers, employees, and agents of
the agency who have aneed for the record in the performance
of their duties. The custodian of the record may upon request
of any officer or employee, or on the custodian’s own initia-
tive, determine what constitutes | egitimate need to use confi-
dential records.

b. Disclosure of information indicating an apparent
violation of the law to appropriate law enforcement authori-
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tiesfor investigation and possible criminal prosecution, civil
court action, or regulatory order.

c. Disclosure to the department of inspections and ap-
peals for mattersin which it is performing services or func-
tions on behalf of the department.

d. Transfers of information within the department, to
other state agencies, or to local units of government as ap-
propriate to administer the program for which the informa
tionis collected.

e. Information released to staff of federal and state enti-
ties for audit purposes or for purposes of determining wheth-
er the department is operating a program lawfully.

f.  Any disclosure specifically authorized by the statute
under which the record was collected or maintained.

g. Distribution of lists of state employees to other than
governmental entities.

h. Distribution of represented employees payroll rec-
ords to unions.

11—4.11(80GA ,HF534,22) Consensual disclosure of con-
fidential records.

4.11(1) Consent to disclosure by asubject individual. To
the extent permitted by law, the subject may consent in writ-
ing to department disclosure of confidential records as pro-
vided in rule 4.7(80GA ,HF534,17A ,22).

4.11(2) Complaints to public officials. A letter from a
subject of a confidential record to a public official which
seeks the official’s intervention on behalf of the subjectin a
matter that involves a record under the jurisdiction of the de-
partment may to the extent permitted by law be treated as an
authorization to release sufficient information about the sub-
ject to the official to resolve the matter.

11—4.12(80GA,HF534,22) Release to subject.

4.12(1) The subject of a confidential record may file a
written request to review confidential records about that per-
son as provided in rule 4.6(80GA,HF534,22). However, the
department need not release the following records to the sub-
ject:

a. Theidentity of a person providing information to the
department when the information is authorized to be held
confidential pursuant to lowa Code section 22.7(18) or other
provision of law.

b. Recordsthat are the work product of an attorney or are
otherwise privileged.

c. Peace officers investigative reports except as re-
quired by the lowa Code. (See lowa Code section 22.7(5).)

d. Asotherwise authorized by law.

4.12(2) Where arecord has multiple subjects with interest
in the confidentiality of the record, the department may take
reasonable steps to protect confidential information relating
to other subjects in the record.

11—4.13(80GA,HF534,22) Availability of records.

4.13(1) Open records. Department records are open for
public inspection and copying unless otherwise provided by
rule or law.

4.13(2) Confidential records. The following records un-
der the jurisdiction of the department may be withheld from
public inspection. Records are listed by category, according
to the legal basis for withholding them from public inspec-
tion.

a. Thedepartment isadepository for the records of other
public bodies. Records are maintained on paper, audiotape,
microform, and electronic information storage and media
systems. Although these records are in the physical posses-
sion of the department, the responsibility for compliance
with lowa Code chapter 22 remains with the “lawful custo-
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dian.” The public body requesting creation or storage of the
record by the department is the lawful custodian (see lowa
Code section 22.1, definition of “lawful custodian™). All
such records are confidentially maintained while in the pos-
session of the department. Requests for access to any such
records must be directed to the lawful custodian. Any rec-
ords maintained by the department concerning the content,
location, or disposition of such records are confidential in or-
der to maintain security for access to confidential records
pursuant to lowa Code section 22.7.

b. Seded bids received prior to the time set for public
opening of bids. (lowa Code section 72.3)

c. Procurement proposals prior to completion of the
evaluation process and the issuance of a notice of intent to
award a contract by the appropriate procurement authority.
(471—subrule 13.5(10), lowa Administrative Code)

d. Tax records made available to the department. (lowa
Code sections 422.20 and 422.72)

e. Records which are exempt from disclosure under
lowa Code section 22.7.

f.  Minutes of closed meetings of a government body.
(lowa Code section 21.5(4))

0. ldentifying detailsin fina orders, decisions, and opin-
ions to the extent required to prevent a clearly unwarranted
invasion of persona privacy or trade secrets under lowa
Code section 17A.3(1)“e.”

h. Those portions of department staff manuals, instruc-
tions, or other statements issued which set forth criteria or
guidelines to be used by department staff in auditing, in mak-
ing inspections, in settling commercial disputes or negotiat-
ing commercial arrangements, or in the selection or handling
of cases, such as operational tactics or allowable tolerances
of criteriafor the defense, prosecution, or settlement of cases,
when disclosure of these statements would:

(1) Enable law violators to avoid detection;

(2) Facilitate disregard of requirements imposed by law;
or

(3) Giveaclearly improper advantage to persons who are
in an adverse position to the department. (See lowa Code
sections 17A.2 and 17A.3.)

i. Records which constitute attorney work product,
attorney-client communications, or which are otherwise
privileged. Attorney work product is confidential under
lowa Code sections 22.7(4), 602.10112, 622.10 and 622.11,
lowaR. Civ. P. 1.503(3), Fed. R. Civ. P. 26(b)(3), and case
law.

j- Reports to government agencies which, if released,
would give advantage to competitors and serve no public
purpose. (lowa Code section 22.7)

k. Vehicle accident reports submitted to the department
by drivers and peace officers. (lowa Code section 321.271)

(1) However, access shall be granted to those persons au-
thorized by lowa Code section 321.271.

(2) Pursuant to lowa Code section 22.7, the lawful custo-
dian may release the following information from peace offi-
cers accident reports even though the reports are confiden-
tial: date, time, and location of accident; names of parties to
the accident; owners and descriptions of the motor vehicles
involved; name of investigating officer; names of injured;
locations where motor vehicles and injured were transported;
and the identification and owners of damaged property other
than motor vehicles.

I. Confidential assignments of state vehicles by the state
vehicle dispatcher. These records include letters'memos de-
tailing driver assignments and plate numbers for selected ve-
hicles pursuant to 2003 lowa Acts, House File 534, section
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52, and lowa Code section 321.19(1).

m. Computer resource security files containing names,
identifiers, and passwords of users of computer resources.
This file must be kept confidential to maintain security for
access to confidential records pursuant to lowa Code section
22.7.

n. Personal information in confidential personnel rec-
ords of public bodies including but not limited to cities,
boards of supervisors, and school districts.

0. Communications not required by law, rule, or proce-
dure that are made to a government body or to any of its em-
ployees by identified persons outside of government, to the
extent that the government body receiving those communica-
tions from such persons outside of government could reason-
ably believe that those persons would be discouraged from
making communications to that government body if the com-
munications were available for general public examination.
(See lowa Code section 22.7.)

p. Information contained in records of the centralized
employee registry created in lowa Code chapter 252G, ex-
cept to the extent that disclosure is authorized pursuant to
lowa Code chapter 252G. (See lowa Code section 22.7.)

g. Data processing software, as defined in lowa Code
section 22.3A, which is developed by a government body.

r. Log-on identification passwords, Internet protocol
addresses, private keys, or other records containing informa-
tion which might lead to the disclosure of private keysused in
adigital signature or other similar technologies as provided
in lowa Code chapter 554D.

s. Recordswhich if disclosed might jeopardize the secu-
rity of an electronic transaction pursuant to lowa Code chap-
ter 554D.

t. Any other records made confidential by law.

4.13(3) Authority to release confidential records. The de-
partment may have discretion to disclose some confidential
records which are exempt from disclosure under 1owa Code
section 22.7 or other law. Any person may request permis-
sion to ingpect these records withheld from inspection under
a statute which authorizes limited or discretionary disclosure
asprovided in rule 4.4(80GA,HF534,17A,22). If the depart-
ment initially determinesthat it will release such records, the
department may, where appropriate, notify interested per-
sons and withhold the records from inspection as provided in
subrule 4.4(3).

11—4.14(80GA,HF534,22) Personally identifiable in-
formation. This rule describes the nature and extent of per-
sonally identifiable information which is collected, main-
tained, and retrieved by the department by personal identifier
in record systems as defined in rule 4.1(80GA,HF534,22).
Unless otherwise stated, the authority to maintain the record
is provided by 2003 lowa Acts, House File 534.

4.14(1) Retrieval. Personal identifiers may be used to re-
trieve information from any of the systems of records that the
department maintains that contain personally identifiable in-
formation.

4.14(2) Means of storage. Paper, microfilm, microfiche,
and various electronic means of storage are used to store rec-
ords containing personally identifiable information.

4.14(3) Comparison. Electronic or manual data process-
ing may be used to match, to collate, or to compare personal-
ly identifiable information in one system with personally
identifiable information in another system of records or with
personally identifiable information within the same system.

4.14(4) Comparison with data from outside the depart-
ment. Personally identifiable information in systems of rec-
ords maintained by the department is retrievable through the
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use of personal identifiers and may be compared with infor-
mation from outside the department when specified by law.
This comparison is allowed in situations including:

a. Determination of any offset of a debtor’s income tax
refund or rebate for child support recovery or foster care re-
covery (2003 lowa Acts, House File 534, section 86);

b. Calculation of any offset against an income tax refund
or rebate for default on a guaranteed student loan (2003 lowa
Acts, House File 534, section 86);

c. Offset from any tax refund or rebate for any liability
owed a state agency (2003 lowa Acts, House File 534, sec-
tion 86);

d. Offset for any debt which isin the form of aliquidated
sum due, owing, and payable to the clerk of district court asa
criminal fine, civil penalty surcharge, or court costs (2003
lowa Acts, House File 534, section 86).

4.14(5) Nature and extent. All of therecord systemslisted
in subrule 4.14(6) contain personally identifiable informa-
tion concerning matters such as income and social security
numbers.

4.14(6) Record systems with personally identifiable re-
trieval. The department maintains the systems or records that
contain personally identifiable and confidential information
as described in the following paragraphs. The legal authority
for the collection of theinformation is listed with the descrip-
tion or the system.

a. Personnd files. Personnel files are maintained by the
department and the employee’s appointing authority. Anem-
ployee may have several files depending on the purpose of
the file and the records maintained within the file. Personnel
files consist of records that concern individual state em-
ployees and their families, aswell as applicants for state em-
ployment.

(1) Personnel files contain personal, private, and other-
wise confidential records related to:

1. Applicants.

e Preemployment information, including information
gathered during background screenings;

e Test scores.

Benefits.

e Employee assistance program participation;

¢ Wellness program participation;

e Pretax programs,

e Hedlth, dental, life, and long-term disability insur-

e Benefit elections and miscellaneous benefit docu-
ments;

e Medical information on the employee or amember of
the employee’s immediate family;

e Medical information to support the employee's sick
leave usage and fitness for duty determinations;

e Deferred compensation;

e Workers compensation.

3. Employee performance and discipline.

¢ |nvestigations incident to the employee's employ-
ment;

Information related to disciplinary actions;
Complaints, grievances, and appeals;

Performance planning and evaluation;

Training; and

Other information incident to the employment of indi-
viduals.

(2) These records are collected in accordance with 2003
lowa Acts, House File 534, and lowa Code chapters 19B, 20,
70A, 85, 85A, 85B, 91A, and 509A, and are confidential rec-
ords under lowa Code section 22.7(11) and other law because
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the information in the record is private and personal, the dis-
closure of which would likely result in an unwarranted inva-
sion of the privacy of the subject of the record or the subject’s
family. Itisunlikely that the personal and private informa-
tion in these records can be separated from otherwise releas-
able information without identifying the subject or the sub-
ject’s family.

b. Employee payroll records. The payroll records sys-
tem consists of records that concern individual state em-
ployees and their families.

(1) This system contains the following information:

1. Workers compensation;

2. Hedlth, dental, life, and long-term disability insur-
ance;

Qualified domestic relations orders;
Charitable contributions;
Garnishments;

Pay and benefits;

Equal employment opportunity;
Training;

. Deferred compensation; and

10. Other information incident to the employment of indi-
viduals.

(2) Records under the jurisdiction of the department are
collected in accordance with 2003 lowa Acts, House File
534, and lowa Code chapters 19B, 20, 70A, 85, 85A, 85B,
91A, and 509A, and are confidential records in part under
lowa Code section 22.7 and other law.

(3) These records contain names, social security num-
bers, and other identifying numbers, and are collected in the
form of paper, microfilm, tape, and computer records. Com-
puter records permit the comparison of personally identifi-
able information in one record system with that in another
system.

c. Vehicle dispatcher files. Vehicle assignments and
credit card records may be accessed by personal identifier or
by vehicle identification number. Other records which may
contain personally identifiable information, but are not re-
trievable by it, are: mileage reports, auction information, au-
tomobile insurance premiums, pool car billings, departmen-
tal billing, motor fuel tax refund, and motor oil claims. Rec-
ords are stored on paper, computer, and microfilm.

d. Capitol complex parking files. The general services
enterprise maintains records concerning parking assign-
ments, decals, gate cards, after-hours building passes, park-
ing tickets, departmental parking coordinators, and hearings
and appeals. All records except those related to hearings and
appeals may be retrieved by personal identifier data. Rec-
ords related to hearings and appeals are filed by date of hear-
ing only. Records are stored on paper and computer. Records
relating to hearings and appeals are also stored on audio
tapes.

e. Annual bid bonds. The printing division maintains a
fileof annua bid bonds for vendors eligible to bid on printing
contracts. Thefileis alphabetical by vendor name and con-
tains only those papers necessary for execution of the bond.
This record is stored on paper only.

f. Telephone directory of state employees. The informa
tion technology enterprise maintains a tel ephone directory of
state employees. The directory contains names, department
names, business addresses and telephone numbers. The pub-
lication aso includes private industry information and adver-
tising containing business names, addresses and telephone
numbers. Thisrecord is stored on both paper and computer.

g. Contracts. These are records pertaining to training,
consultants, and other services. These records are collected
in accordance with 2003 lowa Acts, House File 534, and
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lowa Code chapter 19B and are confidential records in part
under lowa Code section 22.7. These records contain names,
social security numbers, and other identifying numbers, and
are collected in the form of paper, microfilm, tape, and com-
puter records. Computer records permit the comparison of
personally identifiable information in one record system with
that in another system.

h. Vendor files. The department maintains files of ven-
dors eligible to do business with the state of lowa. Files may
contain applications, vendor information booklets, vendor
codes, commodity codes, minority-owned vendor identifica
tion information, and mailing lists. Records are stored on
paper and computer.

4.14(7) Releasable information on state employees. The
following information that is maintained in the state payroll
system or a personnel file shall be released to the public with-
out the consent of the employee because the information is
not considered to be confidentia information:

a. The name and compensation paid to the state em-
ployee.

b. The date on which the state employee was employed
by state government.

c. The position or positions that the state employee holds
or has held with state government.

d. The state employee's qualifications for the position or
positions that the state empl oyee holds or has held including,
but not limited to, educational background and work experi-
ence.

11—4.15(80GA,HF534,22) Other groupsof records. This
rule describes groups of records maintained by the depart-
ment other than record systems retrieved by individual identi-
fiers as defined in rule 4.1(80GA ,HF534,22). The records
listed may contain information about individuals. These rec-
ords are routinely available to the public subject to costs. Un-
less otherwise designated, the authority for the department to
maintain the record is provided by 2003 lowa Acts, House
File 534. All records may be stored on paper, microfilm, tape
or in automated data processing systems unless otherwise
noted.

4.15(1) Rule-making records. Officia documents exe-
cuted during the promulgation of department rules and public
comments. This information is collected pursuant to lowa
Code chapter 17A.

4.15(2) Board and commission records. Agendas, min-
utes, and materials presented to boards and commissions
within the department are avail able from the department ex-
cept those records concerning closed sessions which are ex-
empt from disclosure under lowa Code section 21.5(4) or
which are otherwise confidential by law. These records may
identify individuals who participate in meetings. Thisinfor-
mation is collected pursuant to lowa Code section 21.3.
These records may also be stored on audiotapes.

4.15(3) Publications. Publications include but are not
limited to news releases, annual reports, project reports, and
newsl etters which describe various department programs.

4.15(4) Information about individuals. Department news
releases, final project reports, and newsletters may contain
information about individuals, including staff or members of
boards or commissions.

4.15(5) Statistical reports. Periodic reports of activity for
various department programs are available from the depart-
ment.

4.15(6) Appea decisionsand advisory opinions. All final
orders, decisions and opinions are open to the public except
for information that is confidential according to rule
4.5(80GA,HF534,17A,22) or subrule 4.13(2). These rec-
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ords, collected under the authority of 2003 lowa Acts, House
File 534, and lowa Code chapters 19B, 20, 70A, 85, 85A,
85B, 91A, 97A, 97B, 97C, and 509A may contain confiden-
tial information about individuals.

4.15(7) Published materials. The department uses many
legal and technical publicationsin itswork. The public may
inspect these publications upon request. Some of these mate-
rials may be protected by copyright laws.

4.15(8) Published manuals. The department uses many
legal and technical publicationsin itswork. The public may
inspect these publications upon request. Some of these mate-
rials may be protected by copyright law.

4.15(9) Mailing lists and contact lists. The department
maintains lists including names, mailing addresses, and tele-
phone numbers of state employees, commission members,
officials in government of other states, and members of the
general public. Theselists may be used for distribution of in-
formational material, such as newsletters, policy directives,
or educational bulletins. These lists are also used to provide
contacts for coordination of services or as reference informa-
tion sources.

4.15(10) Authorized user lists. The information technolo-
gy enterprise maintains a list of persons authorized to use
their on-line services.

4.15(11) Publication salesfiles. The general servicesen-
terprise maintains records of persons purchasing legal pub-
lications. Records are used to produce mailing lists for re-
newa natification and publication mailings. Records are
maintained by ZIP code. These are paper records except for
mailing list production.

4.15(12) Bid/purchasing process. The department main-
tains records of specifications, proposals, bid documents,
awards, contracts, agreements, leases, performance bonds,
requisitions, purchase orders, printing orders, supply orders,
and correspondence.

4.15(13) Project files. The department maintains plans,
specifications, contracts, studies, drawings, photos, blue-
prints, requests for services, abstracts, lease/rental files, 28E
agreements, space administration, and facilities records.

4.15(14) Property/equipment files. The department
maintains records of inventory, assignments, distribution,
maintenance, requests, operations, shipping/receiving re-
ports, and adjustments.

4.15(15) Education program records. Educational rec-
ords include alibrary of training courses and reference mate-
rias, alibrary of course documentation, TSO data sets, lowa
interagency training system, class registrations of state em-
ployees, and files of course evaluations.

4.15(16) Data processing files. Data processing files
include operations logs, database user requests, job number
maintenance/update, data entry format book, integrated
data dictionary, computer output forms designations, system
software, hardware/software configurations, problem
determination/resolution records, and incident reports.

4.15(17) Federa surplus property records. Doneefilesin-
clude applications for eigibility and records of distribution,
transfer orders of property from other federal agencies, and
auction files. Auction records are filed by auction date only,
but award forms may contain names of individuals purchas-
ing property.

4.15(18) Administrative records. Administrative records
include the following:

a. Reports: weekly, monthly, annual, biennial, statistical,
analysis, activity.

b. Correspondence: public, interdepartmental, internal.

c. Policiesand procedures.
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d. Organizationa charts or table of authorized positions.

e. Memberships: professional/technical organizations.

f. Budget and financia records.

g. Accounting records: accounts receivable, accounts
payable, receipts, invoices, claims, vouchers, departmental
billings.

h. Requisition of equipment and supplies.

4.15(19) Legidativefiles. Legidativefilesinclude pend-
ing bills, enrolled bills, legidative proposals, and copies of
amendments.

4.15(20) Printing files. Printing filesinclude print requi-
sition, plates, negatives, samples, typesetting, artwork, and
production logs.

4.15(21) All other records. Records are open if not ex-
empted from disclosure by law.

11—4.16(80GA,HF534,22) Data processing systems.
Some of the data processing systems used by this department
may permit the comparison of personaly identifiable infor-
mation in one record system with personally identifiable in-
formation in another record system.

11—4.17(80GA,HF534,22) Applicability. This chapter
does not:

1. Require the department to index or retrieve records
which contain information about a person by that person’s
name or other personal identifier.

2. Make available to the general public records which
would otherwise not be available under the public records
law, lowa Code chapter 22.

3. Govern the maintenance or disclosure of, notification
of or access to, records in the possession of the department
that are governed by the regulations of another agency.

4. Apply to grantees, including local governments or
subdivisions thereof, administering state-funded programs
unless otherwise provided by law or agreement.

5. Make available records compiled in reasonable antici-
pation of court litigation or formal administrative proceed-
ings. Applicablelegal and congtitutiona principles, statutes,
rules of discovery, evidentiary privileges, the Code of Profes-
sional Responsibility, and applicable regulations shall gov-
ern the availahility of such records to the general public or to
any subject individual or party to such litigation or proceed-
ings.

11—4.18(80GA,HF534) Agency records.

4.18(1) Each agency shall maintain afile of personne rec-
ords on each employee and each applicant for employment as
specified by the department in rule or policy. All employee
and applicant records are under the jurisdiction of the depart-
ment.

4.18(2) The appointing authority shall give each em-
ployee copies of all materials placed in the employee’s file
unless determined otherwise by the department. The ap-
pointing authority shall provide copies of records to the de-
partment as requested.

4.18(3) When an employeeistransferred, promoted or de-
moted from one agency to another agency, the employee's
personnel records shall be sent to the receiving appointing
authority by the former appointing authority.

4.18(4) The director shall prescribe the forms to be used
for collecting and recording information on employees and
applicants for employment, as well as the procedures for the
completion, processing, retention, and release of those forms
and records, as well as the information contained on them.

These rules are intended to implement 2003 lowa Acts,
House File 534, and lowa Code chapter 22.
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Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of 2003 lowa Acts, House File
534, section 4, the Department of Administrative Services
proposes to rescind 401—Chapter 20, “Waivers and Vari-
ances,” 471—Chapter 7, “Waivers,” and 581—Chapter 33,
“Uniform Rules for Waivers,” and to adopt 11—Chapter 9,
“Waivers,” lowa Administrative Code.

The purpose of this proposed rule making isto consolidate
uniform rules on waivers and variances by rescinding the
comparable rules adopted by the former Departments of
General Services, Personnel, and Information Technology
that now comprise the Department of Administrative Ser-
vices, and by adopting Chapter 9 under the new agency iden-
tification number 11 for the Department of Administrative
Services.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on December 2, 2003. Inter-
ested persons may submit written, oral or electronic com-
ments by contacting Carol Stratemeyer, Department of Ad-
ministrative Services, Hoover State Office Building, Level
A, Des Moines, lowa 50319-0104; telephone (515)2816134;
fax (515)281-6140; E-mail Carol.Stratemeyer@iowa. gov.

These amendments are intended to implement lowa Code
chapter 17A.

The following amendments are proposed.

ITEM 1. Rescind 401—Chapter 20, 471—Chapter 7,
and 581—Chapter 33.

ITEM 2. Adopt the following new chapter:

CHAPTER 9
WAIVERS

11—9.1(17A,80GA,HF534) Definitions.

“Department” or “DAS’ means the department of admin-
istrative services authorized by 2003 lowa Acts, House File
534.

“Director” meansthe director of the department of admin-
istrative services or the director’s designee.

“Person” means an individual, corporation, limited liabil-
ity company, government or governmental subdivision or
agency, business trust, estate, trust, partnership or associa-
tion, vendor, or any legal entity.

“Waiver or variance” means any action by the department
that suspends in whole or in part the requirements or provi-
sions of arule as applied to an identified person on the basis
of the particular circumstances of that person. For simplicity,
the term “waiver” shall include both a“waiver” and a“vari-
ance.”

11—9.2(17A,80GA ,HF534) Scope. This chapter outlines
generaly applicable standards and a uniform process for the
granting of individual waivers from rules adopted by the de-
partment in situations where no other more specifically appli-
cable law provides for waivers. To the extent another more
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specific provision of law governs the issuance of a waiver
from aparticular rule, the more specific provision shall super-
sede this chapter with respect to any waiver from that rule.

11—9.3(17A ,80GA,HF534) Applicability.

9.3(1) Department authority. The department may grant a
waiver from a rule only if the department has jurisdiction
over the rule from which waiver is requested or has fina
decision-making authority over a contested case in which a
waiver is requested and the requested waiver is consistent
with applicable statutes, constitutional provisions, or other
provisions of law. The department may not waive require-
ments created or dutiesimposed by statute. Any waiver must
be consistent with statute.

9.3(2) Interpretive rules. This chapter shall not apply to
rules that merely define the meaning of a statute or other pro-
visions of law or precedent if the department does not possess
delegated authority to bind the courts to any extent with its
definition.

11—9.4(17A,80GA,HF534) Granting a waiver. In re-
sponse to a petition completed pursuant to rule 9.6(17A,
80GA,HF534) or on the director’s own motion, the director
may, in the director’s sole discretion, issue an order waiving
in whole or in part the requirements of arule.

9.4(1) Criteriafor waiver or variance. A waiver may be
granted if the director finds based on clear and convincing
evidence each of the following:

a. Theapplication of the rule would pose an undue hard-
ship on the person for whom the waiver is requested;

b. The waiver from the requirements of the rule in the
specific case would not prejudice the substantial legal rights
of any person;

c. Theprovisions of the rule subject to the petition for a
waiver are not specifically mandated by statute or another
provision of law; and

d. Substantially equal protection of public health, safety,
and welfare will be afforded by a means other than that pre-
scribed in the particular rule for which the waiver is re-
quested.

In determining whether awaiver should be granted, the di-
rector shall consider the public interest, policies and legisla
tiveintent of the statute on which the rule is based. When the
rule from which awaiver or variance is sought establishes ad-
ministrative deadlines, the director shall balance the special
individual circumstances of the petitioner with the overall
goal of uniform treatment of all affected persons.

9.4(2) Special waiver or variance of rules not precluded.
These rules shall not preclude the director from granting
walvers or variances in other contexts or on the basis of other
standards if a statute or other department rule authorizes the
director to do so; the director deems it appropriate to do so;
and the director is not prohibited by state or federal statute,
federal regulations, thisrule, or any other rule adopted under
lowa Code chapter 17A from issuing such waivers.

9.4(3) Procurement-related waiver or variance. The di-
rector may waive arule or grant a variance due to noncom-
pliance with a stated requirement in a procurement, sale, or
auction if the request meets all of the following criteria:

a. Therequestismade prior to the issuance of anotice of
intent to award a contract or the finalization of asale.

b. Thewaiver or variance will tend to promote competi-
tion rather than inhibit or reduce competition.

c. The waiver or variance will not materially alter the
substantive contents of the offer, a response to an invitation
to bid or aresponse to a request for proposal.

d. The noncompliance with the stated requirement is
correctable (if correction is necessary) without materialy or
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substantially altering the substantive contents of the offer, a
response to an invitation to bid or aresponse to a request for
proposal.

e. No other person who submits an offer, aresponseto an
invitation to bid or a response to a request for proposals is
materially or substantially harmed by the waiver or vari-
ance. A person shall not be deemed to have been harmed if
the waiver or variance merely increases competition.

f.  Fundamental notions of good faith and fair dealing fa-
vor the issuance of awaiver or variance.

g. Thewaiver or variance will not result in unreasonable
delay in the procurement, sale or auction and will not inter-
fere with certainty or findity in the procurement, sale or auc-
tion.

If the stated terms of the procurement, sale or auction per-
mit or authorize waiver or variance from the stated terms, the
director may waive or vary the stated terms without regard to
subrule 9.4(1).

9.4(4) Specia waiver or variance not permitted. The
compensation rates for publication in a newspaper for any
notice, order or citation or other publication required or al-
lowed by law as determined by the state printing administra-
tor pursuant to lowa Code section 618.11 shall not be waived
or varied. The procedure established in this chapter does not
apply to waiver or variance of contractual terms or condi-
tions; contracts shall be waived or varied only upon their own
terms. Theserules do not apply to the Terrace Hill commis-
sion established in lowa Code section 18.8A or rules adopted
by the commission unless these rules are adopted by the Ter-
race Hill commission.

11—9.5(17A,80GA HF534) Filing of petition for waiver.
Any person may file with the department a petition requesting
awaiver, inwhole or in part, of arule of the department on the
ground that the application of the rule to the particular cir-
cumstances of that person would qualify for awaiver.

A petition for awaiver must be submitted in writing to the
lowa Department of Administrative Services, Office of the
Director, Hoover State Office Building, Level A, Des
Moines, lowa 50319-0104, Attention: Legal Counsel. Re-
quests for waiver may be delivered, mailed, sent by facsimile
transmission or by other electronic means reasonably calcu-
lated to reach the intended recipient.

9.5(1) Appeds. If the petition relates to a pending appeal
or contested case, a copy of the petition shall also befiled in
the appeal proceeding or contested case using the caption of
the appeal or contested case.

9.5(2) Other. If the petition does not relate to an appeal or
contested case, the petition will be submitted to the depart-
ment’s legal counsel.

11—9.6(17A,80GA ,HF534) Content of petition. A peti-
tion for waiver or variance shall include the following infor-
mation where applicable and known to the requester:

1. The name, address, and telephone number of the enti-
ty or person for whom a waiver is being requested, and the
case number of any related pending appeal or contested case.

2. A description and citation of the specific rule (and the
stated requirement in a procurement, auction or sale) from
which awaiver is requested.

3. The specific waiver requested, including the precise
scope and duration, and any aternative means or other condi-
tion or modification proposed to achieve the purposes of the
rule.

4. The relevant facts that the petitioner believes would
justify a waiver under each of the four criteria described in
subrule 9.4(1) or the criteriain subrule 9.4(3) if the request
relates to a procurement, sale or auction. This statement shall
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include a signed statement from the petitioner attesting to the
accuracy of the facts provided in the petition, and a statement
of reasons that the petitioner believes will justify the waiver.

5. A history of any prior contacts between the depart-
ment and the petitioner relating to the activity that isthe sub-
ject of the requested waiver including, but not limited to, a
list or description of prior notices, investigative reports, ad-
vice, negotiations, consultations or conferences, a descrip-
tion of contested case hearings relating to the activity within
the past five years, and penalties relating to the proposed
walver.

6. Any information known to the requester regarding the
department’s treatment of similar cases.

7. The name, address, and telephone number of any pub-
lic agency or political subdivision which also regulates the
activity in question, or which might be affected by the grant-
ing of awaiver.

8. The name, address, and telephone number of any enti-
ty or person who would be adversely affected by the granting
of apetition, if reasonably known to the petitioner.

9. The name, address, and tel ephone number of any per-
son with knowledge of the relevant facts relating to the pro-
posed waiver.

10. Signed releases of information authorizing persons
with knowledge regarding the request to furnish the depart-
ment with information relevant to the waiver or variance.

11—9.7(17A,80GA ,HF534)  Additional information.
Prior to issuing an order granting or denying a waiver, the
department may request additional information from the peti-
tioner relative to the petition and surrounding circumstances.
If the petition was not filed in conjunction with an appeal, the
director may, on the director’s own motion or at the petition-
er'srequest, schedule atelephonic, ICN, or in-person meeting
between the petitioner and the director.

11—9.8(17A,80GA HF534) Notice. The department shall
acknowledge the receipt of a petition by written means rea-
sonably calculated to reach the petitioner or designee. The
department shall ensure that, within 30 days of the receipt of
the petition, notice and a concise summary of the content of
the petition have been provided to al personsto whom notice
isrequired by any provision of law. In addition, the depart-
ment may give notice to other persons.

To accomplish this notice provision, the department may
require the petitioner to serve the notice on all persons to
whom notice is required by any provision of law and provide
awritten statement to the department attesting that notice has
been provided.

11—9.9(17A,80GA ,HF534) Hearing procedures. The
provisions of lowa Code sections 17A.10 to 17A.18A regard-
ing contested case hearings shall apply in three situations: (1)
to any petition for awaiver or variance of rule filed within a
contested case; (2) when the director so provides by rule or
order; or (3) when a statute so requires. Prior to issuing an
order granting or denying a proposed waiver, the department
shall determine whether or not the facts alleged in the pro-
posed waiver are accurate and complete.

11—9.10(17A,80GA,HF534) Ruling. An order granting or
denying awaiver or variance shall bein writing and shall con-
tain a reference to the particular person and rule or portion
thereof to which the order pertains, a statement of the relevant
facts and reasons upon which the action is based, and a de-
scription of the precise scope (including any conditions) and
duration of the waiver if oneisissued.
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9.10(1) Director discretion. Thefinal decision on wheth-
er the circumstances justify the granting of awaiver shall be
made at the sole discretion of the director, upon consideration
of al relevant factors. Each petition for waiver shall be eval-
uated by the director based on the unique, individual circum-
stances set out in the petition.

9.10(2) Burden of persuasion. If the petition for waiver is
based on arequest pursuant to subrule 9.4(1), the burden of
persuasion rests with the petitioner to demonstrate by clear
and convincing evidence that the director should exercise
discretion to grant awaiver from a department rule.

9.10(3) Narrowly tailored exception. A waiver, if
granted, shall provide the narrowest exception possible to the
provisions of arule.

9.10(4) Administrative deadlines. When the rule from
which awaiver or variance is sought establishes administra-
tive deadlines, the director shall balance the special individu-
a circumstances of the petitioner with the overall goa of uni-
form treatment of all affected persons.

9.10(5) Conditions. The director may place any condition
on the waiver that the director finds desirable to protect the
public health, safety, and welfare or other such reasonable
conditions as are appropriate to achieve the objectives of the
particular rule in question through alternative means.

9.10(6) Time period of waiver. A waiver shal not be per-
manent unless the petitioner can show that atemporary waiv-
er would beimpracticable. If atemporary waiver is granted,
there is no automatic right to renewal. At the sole discretion
of the director, awaiver may be renewed if the director finds
that grounds for awaiver continue to exist.

9.10(7) Timefor ruling. Thedirector shall grant or deny a
petition for awaiver or variance as soon as practicable but, in
any event, shall do so within 120 days of its receipt, unless
the petitioner agrees to a later date or the department, speci-
fying good cause, extends this time period with respect to a
particular petition for an additional 30 days. However, if a
petition isfiled in an appeal, the director shall grant or deny
the petition no later than the time at which the final decision
in that appeal isissued.

9.10(8) When deemed denied. Failure of the director to
grant or deny a petition within the required time period shall
be deemed adenia of that petition by the director. However,
the director shall remain responsible for issuing an order de-
nying awaiver.

9.10(9) Service of order. Within seven days of its is-
suance, any order issued under this chapter shall be trans-
mitted to the petitioner or the person to whom the order per-
tains, and to any other person entitled to such notice by any
provision of law.

11—9.11(17A,80GA ,HF534) Public availability. All or-
ders granting or denying awaiver petition shall be indexed,
filed, and available for public inspection as provided in lowa
Code section 17A.3. Petitions for awaiver and orders grant-
ing or denying awaiver petition are public records under lowa
Code chapter 22. Some petitions or orders may contain infor-
mation the department is authorized or required to keep confi-
dential. The director may accordingly redact confidential in-
formation from petitions or orders prior to public inspection.

11—9.12(17A,80GA,HF534) Rules from which the de-
partment shall not grant waivers. The department shall not
grant waivers from the following rules:

1. Rules regarding the taxability of pension, tax-
sheltered annuity, deferred compensation, or health and de-
pendent care benefits under the Internal Revenue Code or the
lowa Code and rules adopted thereunder.
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2. Rules governing separations, disciplinary actions and
reductions in force under 581—Chapter 11 and grievances
and appeals under 581—Chapter 12 (except as permitted by
statute and applicable department rules).

11—9.13(17A,80GA,HF534) Summary reports. Semi-
annually, the director shall prepare a summary report identi-
fying the rules for which awaiver has been granted or denied,
the number of times awaiver was granted or denied for each
rule, a citation to the statutory provisions implemented by
these rules, and ageneral summary of the reasons justifying
the director’s actions on waiver requests. If practicable, the
report shall detail the extent to which the granting of awaiver
has affected the general applicability of theruleitself. Copies
of thisreport shall be available for public inspection and shall
be provided semiannually to the administrative rules coordi-
nator and the administrative rules review committee.

11—9.14(17A,80GA,HF534) Cancellation of awaiver. A
waiver issued by the director pursuant to this chapter may be
withdrawn, canceled, or modified if, after appropriate notice
and hearing, the director issues an order finding any of thefol-
lowing:

1. The petitioner or the person who was the subject of the
waiver order withheld or misrepresented the material facts
relevant to the propriety or desirability of the waiver;

2. The aternative means for ensuring that the public
health, safety and welfare will be adequately protected after
issuance of the waiver order have been demonstrated to bein-
sufficient; or

3. The subject of the waiver order has failed to comply
with all conditions contained in the order.

11—9.15(17A,80GA,HF534) Violations. Violation of a
condition in awaiver order shall be treated as a violation of
the particular rule for which the waiver was granted. Asare-
sult, the recipient of awaiver under this chapter who violatesa
condition of the waiver may be subject to the same remedies
or penalties as a person who violates the rule at issue.

11—9.16(17A,80GA,HF534) Defense. After the director
issues an order granting awaiver, the order is a defense within
its terms and the specific facts indicated therein for the person
to whom the order pertains in any proceeding in which the
rule in question is sought to be invoked.

11—9.17(17A,80GA,HF534) Judicial review. Judicid re-
view of the department’s decision to grant or deny awaiver
petition may be taken in accordance with lowa Code chapter
17A.

These rules are intended to implement lowa Code section
17A.9A.

ARC 2934B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of 2003 lowa Acts, House File
534, sections 4 and 61, the Department of Administrative
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Services proposes to amend and transfer rules of the former
Department of Personnel[581], Chapter 14, “Leave,” to Ad-
ministrative Services Department[11], Chapter 63, “Leave,”
lowa Administrative Code.

The purpose of this proposed rule making is to transfer
rules regarding employee leave from the former Department
of Personnel to the new Department of Administrative Ser-
vices. The single policy change affects when approval of an
intermittent or reduced work schedule for an employee on
Family and Medical Leave Act leave is at the discretion of
the appointing authority and when approval is mandatory,
pursuant to 29 CFR 825.203(b).

Public comment concerning the proposed amendments
will be accepted until 4:30 p.m. on December 2, 2003. Inter-
ested persons may submit written, oral or electronic com-
ments by contacting Carol Stratemeyer, Department of Ad-
ministrative Services, Hoover State Office Building, Level
A, Des Moines, lowa 50319-0104; telephone (515)281-
6134; fax (515)281-6140; E-mail Carol.Stratemeyer @iowa.
gov.

These amendments are intended to implement 2003 lowa
Acts, House File 534, section 58.

The following amendments are proposed.

ITEM 1. Transfer 581—Chapter 14 to 11—Chapter 63.

ITEM 2. Amend 11—Chapter 63 by replacing all inter-
nal references to Chapter 14 with references to Chapter 63,
and by replacing all references to lowa Code chapter 19A
with references to 2003 lowa Acts, House File 534.

ITEM 3. Amend subrule 63.4(2) asfollows:

63.4(2) Leave may betaken on an intermittent leave basis
or on areduced work schedule basis where this type of leave
is medically necessary. The use of intermittent or reduced
work schedule leave for circumstances described in para-
graphs paragraph “a" “b”or¢" of subrule 63.4(1) shall be
at the discretion of the appointing authority. Approval of in-
termittent or reduced schedule leave for the cireumstancecir-
cumstances described in paragraph “ b,” “c” or “d” of sub-
rule 63.4(1) ismandatory if certified by a health care provid-
er.

ITEM 4. Amend the introductory paragraph of 11—
63.10(80GA,HF534) by replacing the reference to 581—
15.10(19A) with 11—64.10(80GA ,HF534).

ARC 2937B

ADMINISTRATIVE SERVICES
DEPARTMENTI[11]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 2003 lowa Acts, House File
534, sections 4 and 61, the Department of Administrative
Services hereby gives Notice of Intended Action to rescind
581—Chapter 15, “Benefits,” and adopt 11—Chapter 64,
“Benefits,” lowa Administrative Code.

New Chapter 64 contains updated information to conform
to current contracting practices. Language regarding orga-
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nized delivery systems (ODSs) is not included in the new
chapter because the state no longer contracts with an ODS. A
rule has been added to clarify when employees become eligi-
ble for benefits.

Rule 11—64.6(80GA ,HF534), which pertains to deferred
compensation, conforms to the federal Economic Growth
and Tax Relief Reconciliation Act of 2001 and 2003 lowa
Acts, House File 534, section 69. Some language that dupli-
cated language in the plan document has been omitted from
the new rule. Most significantly, rule 11—64.6(80GA,
HF534) alows more flexibility in distribution options and al-
lows the state to market its plan to other governmental enti-
ties.

A subrule has been added to allow reimbursement for tem-
porary living expenses, and the subrule regarding moving ex-
penses is in compliance with policy by allowing for reim-
bursement for promotions but not transfers.

Rule 11—64.12(80GA ,HF534), regarding tax-sheltered
annuities, conforms the plan to the federal Economic Growth
and Tax Relief Reconciliation Act of 2001 and clarifies cur-
rent enrollment and change practices.

Rules concerning dependent care, pretax program, and
health flexible spending accounts contain standardized lan-
guage and clarifications regarding coverage upon termina-
tion of employment.

The waiver process set forth in 11—Chapter 9 (proposed
herein asARC 2938B) appliesto any request for waiver from
these rules.

The Department will accept public comments on the pro-
posed amendments until 4:30 p.m. on December 3, 2003.
Interested persons may submit written, oral or electronic
comments to Carol Stratemeyer, Department of Administra-
tive Services, Hoover State Office Building, Level A, Des
Moines, lowa 50319-0105; telephone (515)281-6134; fax
(515)242-5974; or E-mail Carol.Stratemeyer@iowa.gov.

There will be a public hearing on December 3, 2003, be-
ginning at 11 am. in the Administrative Services Confer-
ence Room 04, Hoover State Office Building, Level A-
South, at which time all interested parties may present their
views either orally or inwriting. At the hearing, personswill
be asked to give their names and addresses for the record and
to confine their remarks to the subject of the rules. Persons
with special needs should contact the Department of Admin-
istrative Services prior to the hearing if accommodations are
needed.

These rules are intended to implement 2003 lowa Acts,
House File 534, sections 58, 69 to 74, and 79.

The following amendments are proposed.

ITEM 1. Rescind 581—Chapter 15.
ITEM 2. Adopt the following new chapter:

CHAPTER 64
BENEFITS

11—64.1(80GA,HF534) Health benefits. The director is
authorized by the executive council of lowa to administer
health benefit programs for employees of the state of lowa.

64.1(1) The executive council of lowa shall determine the
amount of the state’s contribution toward each individua
non-contract-covered employee’s premium cost and shall au-
thorize the remaining premium cost to be deducted from the
employee’s pay. The state’s contribution for each contract-
covered employee shall be as provided for in collective bar-
gaining agreements negotiated in accordance with lowa
Code chapter 20.
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64.1(2) Health maintenance organizations (HMOs). Be-
ginning with the benefit year starting January 1, 2001, any
HMO seeking approval to offer benefits to state employees
shall provide evidence of accreditation by the National Com-
mittee for Quality Assurance (NCQA) or the Joint Commis-
sion on Accreditation of Heath Care Organizations
(JCAHO). When an HMO seeks approval to offer benefitsto
state employees but has not achieved the required accredita-
tion, the director may waive the accreditation requirement
for up to two consecutive benefit years. The granting of such
awaiver shall be based, in part, on information submitted by
the HMO that outlinesits intent to achieve accreditation. If
the HM O has not achieved the required accreditation by the
end of the second benefit year, the director shall report this
information to the executive council and may recommend
termination of the contract.

64.1(3) Definitions. The following definitions shall apply
when used in thisrule:

“Employee” means any employee of the state of lowa cov-
ered by lowa Code chapter 509A.

“HMQ” means any health maintenance organization as
defined in lowa Code section 514B.1(6).

11—64.2(80GA,HF534) Dental insurance. Thedirector is
authorized by the executive council of lowa to administer
dental insurance programs for employees of the state of lowa.

11—64.3(80GA ,HF534) Lifeinsurance. Thedirector isau-
thorized by the executive council of lowato administer life
insurance programs for employees of the state of 1owa, except
for employees of the board of regents.

11—64.4(80GA,HF534) Long-term disability insurance.
The director is authorized by the executive council of lowato
administer long-term disability insurance programs for em-
ployees of the state of lowa, except for employees of the
board of regents.

Employees who receive benefits under the state workers'
compensation program shall have those benefits, except for
benefits designated as medical costs pursuant to lowa Code
section 85.27 and that portion of benefits paid as attorneys’
fees approved pursuant to lowa Code section 86.39, deducted
from any state long-term disability benefits received where
the workers' compensation injury or illness was a substantial
contributing factor to the award of long-term disability bene-
fits. Disability benefit payments will be further reduced by
primary and family socia security payments as determined at
the time social security disability payments commence, rail-
road retirement disability income, and any other state-
sponsored sickness or disability benefits payable.

11—64.5(80GA,HF534) Health benefit appeals. A mem-
ber who disagrees with a group health benefit company’s de-
cision on the application of group contract benefits may:

1. File awritten appeal with the respective company as
defined in the group contract, or

2. Fileawritten appeal with the commissioner of insur-
ance at the department of commerce.

11—64.6(80GA,HF534) Deferred compensation.

64.6(1) Definitions. The following definitions shall apply
when used in thisrule:

“Account” means any fixed annuity contract, variable an-
nuity contract, life insurance contract, documents evidencing
mutual funds, variable or guaranteed investments, or com-
bination thereof provided for in the plan.
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“Beneficiary” means the person or estate entitled to re-
ceive benefits under the plan following the desth of the par-
ticipant.

“Director” means the director of the lowa department of
administrative services.

“Employee” means a nontemporary (permanent full-time
or permanent part-time) employee of the employer, including
full-time elected officials and members of the general assem-
bly, except employees of the board of regents. For the pur-
poses of enrollment, elected officials-elect and members-
elect of the general assembly shall be considered employees.
Persons in a joint employee relationship with the employer
shall not be considered employees eligible to participate in
the plan.

“Employer” meansthe state of lowa and any other govern-
mental employer that participates in the plan. Effective July
1, 2003, “employer” shall also include any governmental en-
tity located within the state of lowathat entersinto an agree-
ment to allow its employees to participate in the plan.

“Fiduciary” means a person or company that manages
money or property for another and that must exercise the
standard of care imposed by law or contract. For the purpose
of theserules, “fiduciary” means the trustee, the plan admin-
istrator, investment providers, and the persons they designate
to carry out or help carry out their duties or responsibilities as
fiduciaries under the plan.

“Governing body” means the executive council of the
state of lowa.

“Group” means one or more empl oyees.

“Investment provider” means a company authorized un-
der thisrule to issue an account or administer the records of
such an account or accounts under the deferred compensation
plan authorized by lowa Code section 509A.12 and 2003
lowa Acts, House File 534, section 58.

“Normal retirement age” means 65 years of age, unless an
employee declares a different age pursuant to the plan's
catch-up provision. The age cannot be earlier than ayear in
which the employee is eligible to receive retirement benefits
without an age reduction penalty from the employer-
sponsored retirement plan.

“Participating employee” or “participant” means any em-
ployee or former employee of the employer who is currently
deferring or who has previously deferred compensation un-
der the plan and who retains the right to benefits under the
plan.

“Plan” means the state of lowa employee contribution
plan for deferred compensation as authorized by Internal
Revenue Code Section 457, lowa Code section 509A.12 and
2003 lowa Acts, House File 534, section 70.

“Plan administrator” means the designee of the director
who is authorized to administer the plan.

“Plan year” means a calendar year.

“Retirement investors' club” means the voluntary retire-
ment savings program for employees designed to increase
personal long-term savings. The program contains two
plans, the 457 employee contributions plan and the 401(a)
employer contribution plan.

“Trust” means the lowa state employee deferred com-
pensation trust fund created in the state treasury and under
the control of the department.

“Trustee” means the director of the lowa department of
administrative services.

64.6(2) Plan administration.

a Director’s authorization. The director is authorized
by the governing body to administer a deferred compensation
program for eligible employees and to enter into contracts
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and service agreements with deferred compensation invest-
ment providers for the benefit of eligible employees and on
behalf of the state of lowa and other eligible employers. This
rule shall govern all investment options and participant activ-
ity for the funds placed in the program.

b. Plan modification. The trustee may at any time
amend, modify, or terminate the plan without the consent of
the participant (or any beneficiary thereof). The plan admin-
istrator shall provide to participating employees and invest-
ment providers sufficient notice of all amendments to the
plan. No amendment shall deprive participants of any of the
benefits to which they are entitled under the plan with respect
to deferred amounts credited to their accounts before the ef-
fective date of the amendment. If the planiscurtailed or ter-
minated, or the acceptance of additional deferred amountsis
suspended permanently, the plan administrator shall none-
theless be responsible for the supervision of the payment of
benefits resulting from amounts deferred before the amend-
ment, modification, or termination. Payment of benefits will
be deferred until the participant would otherwise have been
entitled to a distribution pursuant to the provisions of the
plan.

c. Location of account documentation. The investment
providers shall send the original annuity policies, contracts
or account forms to the plan administrator. Failure to do so
may result in termination of an investment provider’s con-
tract or service agreement. The plan administrator shall keep
al such original documents. Participating employees may
review their own documentation during normal work hours
at the department, but may not under any circumstances re-
move the documentation from the premises.

d. Not an employment contract. Participation in this
plan by an employee shall not be construed to give a contract
of employment to the participant or to ater or amend an ex-
isting employment contract of the participant, nor shall par-
ticipation in this plan be construed as affording to the partici-
pant any representation or guarantee regarding the partici-
pant’s continued empl oyment.

e. Tax relief not guaranteed. The employer, trustee, and
the investment providers do not represent or guarantee that
any particular federal or state of lowa income, payroll, per-
sonal property or other tax consequences will result because
of the participant’s participation in the plan. The participant
is obligated to consult with the participant’s own tax repre-
sentative regarding all questions of federal or state of lowa
income, payroll, personal property or other tax consequences
arising from participation in the plan.

f. Investment agents. The investment providers shall,
subject to the trustee’s consent, have the power to appoint
agents to act for the investment providersin the administra-
tion of accounts according to the terms, conditions, and pro-
visions of their contracts or service agreements with the plan.
Investment providers are responsible for the conduct of their
agents, including their adherence to the plan document and
administrative rules. The plan administrator may require an
investment provider to remove the authority of any agent to
provide services to the plan or plan participants when cause
has been shown that the agent has violated these rules or state
or federal law or regulation related to the governance of the
plan or agent conduct.

g. Plan expenses. Expensesincurred by the plan admin-
istrator while administering the plan, including fees and ex-
penses approved by the plan trustee for investment advisory,
custodial, record-keeping, and other plan administration and
communication services, and any other reasonable and nec-
essary expenses or charges allocable to the plan that have
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been incurred for the exclusive benefit of plan participants
and that have been approved by the plan trustee may be
charged to the short-term interest that has accrued in the de-
ferred compensation trust fund created by 1owa Code section
19A.12C prior to the alocation of funds to a participant’s
chosen investment provider. Such expenses may also be
funded from fees assessed to ligible employers who choose
to offer the plan to their employees.

h. Advisory committee. There shall be appointed by the
plan trustee an advisory committee. The advisory committee
shall consist of representatives of the legidative, judicial, and
executive branches of government, public sector employees
through their authorized collective bargaining representa-
tives, and the private sector. Such representatives shall con-
vene in regularly scheduled meetings, in a manner, time and
place chosen by the plan trustee or designee, to advisein the
administration of the plan and the plan investment options.

i. Time periods. As necessary or desirable to facilitate
the proper administration of the plan and consistent with the
requirements of Section 457 of the Internal Revenue Code
(IRC), the plan administrator may modify the time periods
during which a participating employee or beneficiary is re-
quired to make any election under the plan, and the time peri-
ods for processing these elections by the plan administrator,
including the making or amending of a deferral agreement,
the making or amending of investment provider selections,
the election of distribution commencement dates or distribu-
tion methods.

j-  Supplementary information and procedures. Any ex-
planatory brochures, pamphlets, or notices distributed by the
plan shall be distributed for information purposes only and
shall not override any provision of the plan or give any per-
son any claim or right not provided for under the plan. In the
event any form or other document used in administering the
plan, including but not limited to enrollment forms and mar-
keting materials, conflicts with the terms of the plan, the
terms of the plan shall prevail.

k. Binding plan. The plan, and any properly adopted
amendments, shal be binding on the parties and their respec-
tive heirs, administrators, trustees, successors and assignees
and on all beneficiaries of the participant.

64.6(3) Rights of participating employees.

a. Exclusive benefit. The trustee shall hold the assets
and income of the plan for the exclusive benefit of the partici-
pating employee or the participating employee's beneficiary.

b. Creditors. The accounts of a participating employee
under the plan shall not be subject to creditors of the partici-
pating employee or the participant’s beneficiary and shall be
exempt from execution, attachment, prior assignment, or any
other judicia relief, or order for the benefit of creditors or
other third persons.

c. Designation of beneficiary. Upon enrollment, a par-
ticipating employee must designate a beneficiary or benefi-
ciaries. An employee who has an open account with an in-
vestment provider that is no longer able to open new accounts
may change the employee's designated beneficiary or benefi-
ciaries at any time thereafter by providing the plan adminis-
trator with written notice of the change on the form pre-
scribed by the plan administrator. An employee who has an
open account with an investment provider that is able to open
new accounts may change the employee’s designated benefi-
ciary or beneficiaries at any time thereafter by completing the
investment provider’s beneficiary change form.

d. Assignment. Neither a participating employee, nor
the participating employee’s beneficiary, nor any other des-
ignee shall have the right to commute, sell, assign, transfer,
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borrow, alienate, use as collateral or otherwise convey the
right to receive any payments.

64.6(4) Trust provisions.

a. Investment options. The trustee shall adopt various
investment options for the investment of deferred amounts
by participating employees or their beneficiaries and shall
monitor and evaluate the appropriateness of the investment
options offered by the plan.

b. Designation of fiduciaries. The trustee, the plan ad-
ministrator, and the persons they designate to carry out or
help carry out their duties or responsibilities are fiduciaries
under the plan. Each fiduciary has only those duties or re-
sponsihilities specifically assigned to fiduciaries under the
plan, contractual relationship, trust, or as delegated to fiduci-
aries by another fiduciary. Each fiduciary may assume that
any direction, information, or action of another fiduciary is
proper and need not inquire into the propriety of any such ac-
tion, direction, or information. No fiduciary will be responsi-
ble for the malfeasance, misfeasance, or nonfeasance of any
other fiduciary, except where the fiduciary participated in
such conduct, or knew or should have known of such conduct
in the discharge of the fiduciary’s duties under the plan and
did not take reasonable steps to compel the cofiduciary to re-
dress the wrong.

¢. Fiduciary standards.

(1) All fiduciaries shall discharge their duties with respect
to the plan and trust solely in the interest of the participating
employees and their beneficiaries and in accordance with
lowa Code section 633.123. Such duties shall be discharged
for the exclusive purpose of providing benefits to the partici-
pating employees and beneficiaries and, if determined appli-
cable, defraying expenses of the plan.

(2) Theinvestment providers shall discharge their duties
with the care, skill, prudence, and diligence under the cir-
cumstances then prevailing that a prudent person acting in a
like capacity and familiar with such matters would use in the
conduct of an enterprise of alike character and with like aims
and as defined by applicable lowa law.

d. Trustee powers and duties. The trustee may exercise
all rights or privileges granted by the provisions of the plan
and trust and may agree to any ateration, modification or
amendment of the plan. The trustee may take any action re-
specting the plan or the benefits provided under the plan that
the trustee deems necessary or advisable. Persons dealing
with the trustee shall not be required to inquire into the au-
thority of the trustee with regard to any dealing in connection
with the plan. The trustee may employ persons, including at-
torneys, auditors, investment advisors or agents, even if they
are associated with the trustee, to advise or assist, and may
act without independent investigation upon their recom-
mendations. Instead of acting personaly, the trustee may
employ one or more agentsto perform any act of administra-
tion, whether or not discretionary.

e. Trust exemption. Thistrust isintended to be exempt
from taxation under IRC Section 501(a) and is intended to
comply with IRC Section 457(g). The trustee shall be em-
powered to submit or designate appropriate agents to submit
the plan and trust to the IRS for a determination of the eligi-
bility of the plan under IRC Section 457, and the exempt sta-
tus of the trust under IRC Section 501(a), if the trustee con-
cludesthat such a determination is desirable.

f. Heldintrust. Notwithstanding any contrary provision
of the plan, in accordance with IRC Section 457(g), all
amounts of compensation deferred pursuant to the plan, all
property and rights purchased with such amounts, and al in-
come attributable to such amounts, property, or rights shall
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be held in trust for the exclusive benefit of participants and
beneficiaries under the plan. Any trust under the plan shall
be established pursuant to a written agreement that consti-
tutes avalid trust under the law of the state of lowa. All plan
assets shall be held under one or more of the following meth-
ods:

(1) Compensation deferred under the plan shall be trans-
ferred to atrust established under the plan within a period that
isnot longer than is reasonable for the proper administration
of the accounts of participants. To comply with this require-
ment, compensation deferred under the plan shall be trans-
ferred to atrust established under the plan not later than 15
business days after the end of the month in which the com-
pensation would otherwise have been paid to the employee.

(2) Notwithstanding any contrary provision of the plan,
including any annuity contract issued under the plan, in ac-
cordance with IRC Section 457(g), compensation deferred
pursuant to the plan, all property and rights purchased with
such amounts, and all income attributable to such amounts,
property, or rights shall be held in one or more annuity con-
tracts, as defined in IRC Section 401(g), issued by an insur-
ance company qualified to do businessin the state where the
contract was issued, for the exclusive benefit of participants
and beneficiaries under the plan or held in acustodia account
as described in subparagraph (3) below. For this purpose, the
term “annuity contract” does not include alife, health or acci-
dent, property, casualty, or liability insurance contract.
Amounts of compensation deferred under the plan shall be
transferred to an annuity contract described in IRC Section
401(f) within aperiod that is not longer than is reasonable for
the proper administration of the accounts of participants. To
comply with this requirement, amounts of compensation de-
ferred under the plan shall be transferred to a contract de-
scribed in IRC Section 401(f) not later than 15 business days
after the end of the month in which the compensation would
otherwise have been paid to the employee.

(3) Notwithstanding any contrary provision of the plan, in
accordance with IRC Section 457(g), compensation deferred
pursuant to the plan, all property and rights purchased with
such amounts, and all income attributable to such amounts,
property, or rights shall be held in one or more custodial ac-
counts for the exclusive benefit of participants and beneficia-
ries under the plan or held in an annuity contract as described
in subparagraph (2) above. For purposes of this subpara-
graph, the custodian of any custodial account created pur-
suant to the plan must be abank, as described in IRC Section
408(n), or a person who meets the nonbank trustee require-
ments of Treasury Regulations Section 1.408-2(€)(2) to (6)
relating to the use of nonbank trustees.

Amounts of compensation deferred under the plan shall be
transferred to a custodial account described in IRC Section
401(f) within aperiod that is not longer than is reasonable for
the proper administration of the accounts of participants. To
comply with this requirement, amounts of compensation de-
ferred under the plan shall be transferred to a custodial ac-
count described in IRC Section 401(f) not later than 15 busi-
ness days after the end of the month in which the compensa-
tion would otherwise have been paid to the employee.

64.6(5) Absolute safeguards of the employer, trustee,
their employees, and agents.

a. Questions of fact. The trustee and the plan adminis-
trator are authorized to resolve any questions of fact neces-
sary to decide the participating employee’s rights under the
plan. An appeal of adecision of the plan administrator shall
be made to the trustee, who shall render afinal decision on
behalf of the plan.
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b. Plan construction. The trustee and the plan adminis-
trator are authorized to construe the plan and to resolve any
ambiguity in the plan and to apply reasonable and fair proce-
duresfor the administration of the plan. An appeal of a deci-
sion of the plan administrator shall be made to the trustee,
who shall render afinal decision on behalf of the plan.

¢. Noliahility for loss. The participating employee spe-
cifically agrees that the employer, the plan, the trustee, the
plan administrator, or any other employee or agent of the em-
ployer, shall not beliable for any loss sustained by the partici-
pating employee or the participating employee's beneficiary
for the nonperformance of duties, negligence, or any other
misconduct of the above-named persons except that this
paragraph shall not excuse malicious or wanton misconduct.

d. Payments suspended. The trustee, plan administrator,
investment providers, their employees and agents, if in doubt
concerning the correctness of their actions in making a pay-
ment of a benefit, may suspend the payment until satisfied as
to the correctness of the payment or the identity of the person
to receive the payment, or until the filing of an administrative
appeal under lowa Code chapter 17A, and thereafter in any
state court of competent jurisdiction, a suit in such form as
they consider appropriate for a legal determination of the
benefits to be paid and the persons to receive them.

e. Court costs. The employer, the plan, the trustee, the
plan administrator, their employees and agents are hereby
held harmlessfrom al court costs and al claimsfor the attor-
neys feesarising from any action brought by the participat-
ing employee, or any beneficiary thereof, under the plan or to
enforce their rights under the plan, including any amend-
ments of the plan.

64.6(6) Eligibility. Except employees of the board of re-
gents, any nontemporary executive, judicial or legidative
branch employee, or employee of a governmental employer
that entersinto an agreement to join the plan, who isregularly
scheduled for 20 or more hours of work per week or who has
afixed annual salary is eligible to defer compensation under
thisrule. An elected official-elect and elected members-elect
of the general assembly are also ligible provided that deduc-
tions meet the requirements set forth in the plan. Final deter-
mination on eligibility shall rest with the plan administrator.

64.6(7) Communications.

a. Forms. All enrollments, elections, designations, ap-
plications and other communications by or from an em-
ployee, participant, beneficiary, or legal representative of
any such person regarding that person’s rights under the plan
shall be made in the form and manner established by the plan
administrator and shall be deemed to have been made and de-
livered only upon actual receipt by the person designated to
receive such communication. The employer or the plan shall
not be required to give effect to any such communication that
is not made on the prescribed form and in the prescribed man-
ner and that does not contain all information called for on the
prescribed form.

b. Noticesmailed. All notices, statements, reports, and
other communications from the plan to any employee, partic-
ipant, beneficiary, or legal representative of any such person
shall be deemed to have been duly given when delivered to,
or when mailed by first-class mail to, such person at that per-
son’s last mailing address appearing on the plan records.

64.6(8) Disposition of funds while employed.

a. Unforeseeable emergency. A participating employee
may request that the plan administrator allow the withdrawal
of some or al of the funds held in the participating em-
ployee's account based on an unforeseeable emergency.
Forms must be completed and returned to the plan adminis-
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trator for review in order to consider a withdrawal request.
The plan administrator shall determine whether the partici-
pating employee's request meets the definition of an unfore-
seeable emergency as provided for in federal regulations. In
addition to being extraordinary and unforeseeable, an un-
foreseeable emergency must not be reimbursable:

(1) By insurance or otherwise;

(2) By liquidation of the participating employee’s assets,
to the extent the liquidation of such assets would not itself
cause severe financial hardship; or

(3) By cessation of deferrals under the plan.

Upon the plan administrator’s approval of an unforeseeable
emergency distribution, the participating employee will be
required to stop current deferrals for a period of no less than
six months.

A participating employee who disagrees with the initial
denial of arequest to withdraw funds on the basis of an un-
foreseeable emergency may request that the trustee reconsid-
er the request by submitting additional written evidence of
qualification or reasons why the request for withdrawal of
funds from the plan should be approved.

b. Voluntary in-service distribution. A participant who
is an active employee of an eligible employer shall receive a
distribution of the total amount payable to the participant un-
der the plan if the following requirements are met:

(1) Thetotal amount payable to the participant under the
plan does not exceed $5,000 (or the dollar limit under IRC
Section 411(a)(11), if greater);

(2) The participant has not previously received an in-
service distribution of the total amount payable to the partici-
pant under the plan;

(3) No amount has been deferred under the plan with re-
spect to the participant during the two-year period ending on
the date of the in-service distribution; and

(4) The participant elects to receive the distribution.

The plan administrator may also elect to distribute the ac-
cumulated account value of a participant’s account without
consent, if the above criteria are met.

This provision is available only once in the lifetime of the
participating employee. |If funds are distributed under this
provision, the participating employee is not eligible under
the plan to utilize this provision at any other time in the fu-
ture.

c. Transfers under domestic relations orders.

(1) To the extent required under afinal judgment, decree,
or order (including approval of a property settlement agree-
ment) made pursuant to a state domestic relations law, any
portion of a participating employee's account may be paid or
set aside for payment to a spouse, former spouse, or child of
the participating employee. The plan will determine whether
the judgment, decree, or order is valid and binding on the
plan and whether it isissued by a court or agency with juris-
diction over the plan. The judgment, decree or order must
specify which of the participating employee’s accounts are to
be paid or set aside, the valuation date of the accounts and, to
the extent possible, the exact value of the accounts. Where
necessary to carry out the terms of such an order, a separate
account shall be established with respect to the spouse, for-
mer spouse, or child who shall be entitled to choose invest-
ment providers in the same manner as the participating em-
ployee. Unless otherwise subsequently suspended or altered
by federa law, al applicable taxes shall be withheld and paid
from thislump sum distribution. The provisions of this sub-
paragraph shall not be construed to authorize any amount to
be distributed under the plan at atime or in aform that is not
permitted under IRC Section 457.
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(2) A right to receive benefits under the plan shall bere-
duced to the extent that any portion of a participating em-
ployee's account has been paid or set aside for payment to a
spouse, former spouse, or child pursuant to these rules or to
the extent that the employer or the plan is otherwise subject to
abinding judgment, decree, or order for the attachment, gar-
nishment, or execution of any portion of any account or of
any distributions therefrom. The participating employee
shall be deemed to have released the employer and the plan
from any claim with respect to such amounts in any case in
which:

1. The department, the retirement investors' club, or the
plan has been served with legal process or otherwise joined in
a proceeding relating to such amounts,

2. The participating employee has been notified of the
pendency of such proceeding in the manner prescribed by the
law of the jurisdiction in which the proceeding is pending for
service of process or by mail from the employer or aplan rep-
resentative to the participating employee's last-known mail-
ing address, and

3. The participating employee failsto obtain an order of
the court in the proceeding relieving the employer and the
plan from the obligation to comply with the judgment, de-
cree, or order.

(3) The department, the retirement investors' club or the
plan shall not be obligated to incur any cost to defend against
or set aside any judgment, decree, or order relating to the di-
vision, attachment, garnishment, or execution of the partici-
pating employee’s account or of any distribution therefrom.

64.6(9) Investment providers.

a. Participation. The investment providers under the
plan are authorized to offer new accounts and investment
products to employees only if awarded a contract or service
agreement through a competitive bid process. A list of active
investment providers shall be provided, upon request, to any
employee or other interested party. Inactive investment pro-
viders shall participate to the extent necessary to fully dis-
charge their duties under the applicable federal and state laws
and regulations, the plan, their service agreements or con-
tracts with the employer, and their investment accounts or
contracts with participating employees.

b. Investment products. Investment products shall be
limited to those that have been approved by the plan adminis-
trator. No new accounts shall be available to employees for
life insurance under the plan.

¢. Reports and consolidated statements. The investment
providers will provide various reports to the plan administra:
tor aswell as consolidated statements, newsletters, and per-
formance reports to participants as specified in the service
agreements or contracts with investment providers.

d. Dividendsand interest. The only dividend or interest
options available on policies or funds are those where the
dividend or interest remains within the account to increase
the value of the account.

e. Quality standards. An investment provider that issues
individual or group annuity contracts, or that has issued life
insurance policies, must have:

(1) A minimum credit rating of at least “A-" from the
A.M. Best Company financial strength rating system or
equivalent ratings from two other major, recognized ratings
services, and

(2) A minimum number of yearsin existence greater than
12,

In lieu of (1) and (2) above, an investment provider that
provides mutual funds shall be selected by the plan adminis-
trator using a selection process that includes quality standard
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requirements as set forth in a competitive bid processand in
the investment provider’s service agreement or contract.

f.  Minimum contract requirements. In addition to meet-
ing selection requirements, an investment provider must
meet and maintain the requirements set forth in its contract or
service agreement with the state of lowa.

0. Removal from participation. Failureto comply with
the provisions of these rules, the investment provider con-
tract or service agreement with the employer, or the terms
and conditions of the investment provider account with the
participating employee may result in termination of an in-
vestment provider contract or service agreement, and all
rights therein shall be exercised by the employer.

64.6(10) Marketing and education.

a. Orientation and information meetings. Employers
may hold orientation and information meetings for the bene-
fit of their employees during normal work hours using mate-
rials devel oped and approved by the plan administrator. Ac-
tive investment providers may make authorized presenta-
tions upon approval of individual agency or department au-
thorities during nonwork hours. There shall be no solicita-
tion of employees by investment providers at an employee’s
workplace during the employee’s working hours, except as
authorized in writing by the plan administrator.

b. General requirements for solicitation.

(1) An active investment provider may solicit business
from participants and employees through representatives, the
mail, or direct presentations.

(2) Activeinvestment providers and representatives may
solicit business at an employer’swork site only with the prior
permission of the agency director or other appropriate au-
thority.

(3) Investment providers or representatives may not con-
duct any activity with respect to aregistered investment op-
tion unless the appropriate license has been obtained.

(4) An investment provider or representative may not
make arepresentation about an investment option that is con-
trary to any attribute of the option or that is misleading with
respect to the option.

(5) An investment provider or representative may not
state, represent, or imply that its investment options are en-
dorsed or recommended by the plan administrator, the em-
ploying agency, the state of lowa, or an employee of the fore-
going.

(6) An investment provider or representative may not
state, represent, or imply that itsinvestment option is the only
option available under the plan.

c. Disclosure.

(1) Enrollment. When soliciting business for an invest-
ment product, an active investment provider or representa-
tive shall provide each participating employee or eligible em-
ployee with acopy of the approved disclosure for that option.
If avariable annuity product has severa aternative invest-
ment choices, the participant must receive disclosures con-
cerning al investment choices. An active investment provid-
er shal notify the plan administrator in writing if the invest-
ment provider will be marketing its investment options
through representatives. The notification must contain a
complete identification of the representatives who will be
marketing the options. Every representative and agent who
enrolls eligible employeesin the plan and is authorized by the
investment provider to sign plan forms must be included on
this notification.

(2) Disbursement methods and account values. When
discussing distribution methods for an investment option, in-
vestment providers or representatives shall disclose to each
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participating employee or eligible employee al potential dis-
tribution methods and the potential income derived from
each method for that option.

d. Approval of adisclosure form.

(1) Aninvestment provider shall complete and submit to
the plan administrator a disclosure form for each approved
investment product. If avariable annuity product has severa
investment choices, the plan administrator must receive all
disclosures related to those investment choices. An invest-
ment provider shall complete a disclosure form on each in-
vestment product that has participating employee funds (in-
cluding those no longer offered).

(2) If changes occur during the plan year, any changes
must be submitted to the plan administrator for approval
prior to their implementation. Disclosure forms will be up-
dated quarterly. Even if no changes occur, an investment
provider shall resubmit its disclosure form to the plan admin-
istrator for approval every year.

(3) If aninvestment provider or representative materially
misstates a required disclosure or fails to provide disclosure,
the plan administrator may sanction the investment provider
or bind the investment provider to the disclosure as stated on
the form.

e. Confidentiality. The plan administrator may provide
to dl active investment providers any information that can be
made available under the department’srules. Notwithstand-
ing any rule of the department to the contrary, the plan ad-
ministrator shall make available to al active investment pro-
viders the names and home addresses of all state employees.
The plan administrator may assess reasonable costs to the ac-
tive investment providersto defray the expense of producing
any requested information. All information obtained under
the plan shall be confidential and used exclusively for pur-
poses relating to the plan and as expressly contemplated by
the service agreement or contract entered into by the invest-
ment provider.

f.  Number of investment providers. Only investment
providers that are selected through a competitive bid process,
that are subsequently awarded a contract or service agree-
ment, and that are authorized to do business in the state of
lowa may sell annuities, mutual funds or other approved
products under the plan, and then only if the investment pro-
viders agree to the terms, conditions, and provisions of the
contract or service agreement.

64.6(11) Investment option removal/replacement. The
plan administrator may determine that an investment option
offered under the plan is no longer acceptable for inclusion in
the plan. If the plan administrator decides to remove an in-
vestment option from the plan as the result of the option’s
failure to meet the established evaluation criteria and accord-
ing to the recommendations of consultants or advisors, the
option shall be removed or phased out of the plan. Em-
ployees newly enrolling in the plan shall be informed in writ-
ing that investment options that do not meet the evaluation
criteria are not open to new enrollments.

a. Notice to participant. Any participating employees
aready deferring to the investment option being phased out
shall beinformed in writing that they need to redirect future
deferrals from this option to an alternative investment option
offered under the plan by notifying the investment provider,
unless otherwise directed, of their new investment choice.

b. Automatic transfer. If any participating employee has
failed to move aremaining account balance from the invest-
ment option being phased out, the plan administrator shall
instruct an investment provider to automatically move that
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participating employee's account balance into another desig-
nated alternative investment option offered under the plan.

c. Reexamination. At any time during this process, the
plan administrator may reexamine the performance of thein-
vestment option being phased out and the recommendations
of consultants and advisors to determine if continued inclu-
sion of the investment option in the plan isjustified.

64.6(12) Demutualization of investment providers.

a. Badlots. Aninvestment provider that isamutua com-
pany and that provides any annuity product or life insurance
product held under the plan shall provide the plan administra-
tor with aballot(s) for officia vote registration. The ballot(s)
shall be completed and returned to the company according to
the specified deadline in the instructions. The ballot(s) shall
include the owner’s name, policy numbers of affected con-
tracts, name of annuitant or insured, number of shares antici-
pated, and the control number for the group of shares.

b. Policyholder booklet. The company shall provide the
plan administrator with a policyholder booklet, aswell asin-
structions and guide information, prior to or in conjunction
with the delivery of the ballot(s). Notices of progress, time
frames and mesetings will also be provided to the plan admin-
istrator as such information becomes available.

c. Method of compensation. Compensation will be pro-
vided in cash according to the terms of the demutualization
plan. Inthe event that stocks are issued in lieu of cash, the
company shall provide alisting which includes participants
names, socia security numbers, policy numbers, and number
of shares pro rata.

d. Liquidation of stock. An arrangement will be entered
into between the plan administrator and a stockbroker as
soon as administratively possible in order to liquidate the
stock for cash. The broker shall retain commission fees ac-
cording to the arrangement entered into from the value ob-
tained at the time of sale. The employer will not realize atax
liability nor will the participating employees.

e. Deposit of proceeds. The proceeds of the sale of the
stock, less the broker commission, and any dividends issued
prior to the sale of the stock, shall be made payable to the
plan. Cash shall be deposited into the plan’s trust fund until
payment instructions are received from the participant or the
participant’s beneficiary.

11—64.7(80GA,HF534) Dependent care. Thedirector ad-
ministers the dependent care flexible spending account plan
for employees of the state of lowa. The plan is permitted un-
der IRC Section 125. The planisaso adependent care assis-
tance plan under IRC Section 129. Administration of the plan
shall comply with all applicable federal regulations, the Plan
Document, and the Summary Plan Description. For purposes
of thisrule, the plan year is a calendar year.

64.7(1) Employee digibility. All nontemporary em-
ployees who work at least 1040 hours per calendar year are
eligible to participate in the dependent care flexible spending
plan. Temporary employees are not eligible to participate in
this plan.

64.7(2) Enrollment. An open enrollment period, as desig-
nated by the director, shall be held for employees who wish to
participate in the plan. New employees may enroll within 30
calendar days following their date of hire. Employees also
may enroll or change their existing dependent care deduction
amounts during the plan year provided that they have a quali-
fying change in family status as defined in the Plan Docu-
ment and the Summary Plan Description. To continue partic-
ipation, employees shall reenroll each year during the open
enrollment period.
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64.7(3) Termination of participation in the plan. An em-
ployee may terminate participation in the plan provided that
the employee has a qualifying change in status as defined in
the Summary Plan Description. Employees who terminate
state employment and are rehired within 30 days must re-
sume their participation in the plan. Employees who termi-
nate state employment and are rehired more than 30 days af-
ter termination may reenroll in the plan.

11—64.8(80GA,HF534) Premium conversion plan (pre-
tax program). The director administers the premium con-
version plan for employees of the state of lowa. Theplanis
permitted under IRC Section 125. Pursuant to IRC Section
105, the plan isa so an insured health care plan to the extent
that participants use salary reduction to pay for health or den-
tal insurance premiums. In accordance with IRC Section 79,
the plan is a'so agroup term life insurance plan to the extent
that salary reduction is used for lifeinsurance premiums. Ad-
ministration of the plan shall comply with all federal regula
tions and the Plan Document. For purposes of thisrule, the
plan year is January 1 to December 31 of each year.

64.8(1) Employee dligibility. All nontemporary em-
ployees who work at least 1040 hours per calendar year are
eligible to participate in the pretax conversion plan. Tempo-
rary employees are not eligible to participate in the plan.

64.8(2) Enrollment. An open enrollment period, as desig-
nated by the director, shall be held for employees who wish to
make changesin their current pretax status. New employees
will automatically be enrolled in the plan after satisfying any
waiting period requirements for group insurance unless a
change form is submitted. Employees also may change their
existing pretax status during the plan year if they have aqual-
ifying change in status as defined in the Plan Document.

64.8(3) Termination of participation in the plan. An em-
ployee may terminate participation in the plan during an open
enrollment period. Otherwise, an employee may terminate
participation if the employee has a qualifying changein sta-
tus as defined in the Plan Document.

11—64.9(80GA ,HF534)
pensereimbursement.

64.9(1) Interviewing expenses. If reimbursement is ap-
proved by the appointing authority, a person who interviews
for state employment shall be reimbursed for expenses in-
curred in order to interview. Reimbursement shall be at the
same rate at which an employee is reimbursed for expenses
incurred during the performance of state business.

64.9(2) Moving expenses for reassigned employees. A
state employee who is reassigned at the direction of the ap-
pointing authority shall be reimbursed for moving and re-
lated expenses in accordance with the policies of the depart-
ment of administrative services or the applicable collective
bargaining agreement. Eligibility for reimbursement shall
occur when all of the following conditions exist:

a. Theemployeeisreassigned at the direction of the ap-
pointing authority;

b. The reassignment requires a permanent change in
duty station beyond 25 miles;

¢. The employee must change the employee’s place of
personal residence beyond 25 miles unless the department of
administrative services has given prior written approval; and

d. The reassignment is for the primary benefit of the
state.

64.9(3) Moving expenses for newly hired or promoted
employees. If reimbursement is approved by the appointing
authority, a person newly hired or promoted may be reim-
bursed for moving and related expenses. Reimbursement

Interviewing and moving ex-
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shall be at the same rates used for the reimbursement of a cur-
rent employee who has been reassigned. Reimbursement
shall not occur until the employee is on the payroll.

64.9(4) Temporary living expenses. An employee may be
reimbursed for up to 90 days of temporary living expenses.
Such reimbursement shall be included as part of the tota
amount reimbursable under the relocation policy.

64.9(5) Repayment. As a condition of receiving reim-
bursement for moving expenses, the recipient must sign an
agreement to continue employment with the appointing au-
thority for a period following the date of receipt of reim-
bursement that is deemed by the appointing authority to be
commensurate with the amount of reimbursement received.
In the event that the recipient leaves the department of the ap-
pointing authority for any reason, the recipient will repay to
the appointing authority a proportionate fraction of the
amount received for each month remaining in the period pro-
vided for in the agreement. If the recipient continues em-
ployment with the state, then the repayment will be subject to
arepayment schedule approved by the director. If the recipi-
ent leaves state government, then the repayment will be re-
couped out of the final paycheck. Recoupment must be coor-
dinated with the accounting enterprise of the department of
administrative services to ensure proper tax reporting.

11—64.10(80GA,HF534) Education financial assistance.
Education financial assistance may be granted for the purpose
of assisting employeesin developing skills that will improve
their ability to perform job responsibilities. Assistance may
be in the form of direct payment to the organization or institu-
tion or by reimbursement to the employee as provided for in
subrule 64.10(4).

64.10(1) Employee dligibility. Any nontemporary em-
ployee may be considered for education financia assistance.

64.10(2) Workshop, seminar, or conference attendance.
The appointing authority may approve education financia
assistance for an employee attending aworkshop, seminar, or
conference conducted by a professional, educational, or gov-
ernmental organization or institution when attendance by the
employee would not require areduction in job responsibili-
ties.

a. Assistance may be approved for meeting continuing
education requirements when necessary to maintain a profes-
sional registration, certification, or license related to the du-
ties and responsibilities of the employee’s position.

b. Payment of registration fees and other costs, such as
lodging, meals, and travel, shall be in accordance with the
policies and procedures of the department of administrative
services.

c. If attendanceis outside the state of lowa, travel must
first be authorized by the executive council pursuant to 2003
lowa Acts, House File 534, section 94.

64.10(3) Educational institution coursework. Education
financial assistance to an employee taking academic courses
at an educational institution, with or without educational
leave, shall require the preapproval of the appointing author-
ity and the director. Requests for reimbursement shall be on
forms prescribed by the director.

a. An employee may take academic courses at any ac-
credited educational ingtitution (university, college, area
community college) within the state. Attendance at an out-
of-state institution may be approved provided that there are
geographical or educational considerations which make at-
tendance within the state impractical.

b. Reimbursement requests shall be made to the director
before the employee takes the courses. |If the director does
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not approve the request, the employee shall not be reim-
bursed.

¢. Reimbursement may be approved for coursestaken to
meet continuing education requirements when necessary to
maintain a professional registration, certification, or license
when the courses relate to the duties and responsibilities of
the employee’s position.

d. An employee receiving other financial assistance,
such as scholarship aid or Veterans Administration assis-
tance, shall be eligible to receive education financial assis-
tance only to the extent that the total of all methods of reim-
bursement does not exceed 100 percent of the payment of ex-
penses.

e. In order for the employee to be reimbursed, the em-
ployee's department shall submit to the department of admin-
istrative services the employee’s original paid receipt from
the educational institution, the approved education financia
assistance form, and proof of the employee's successful
completion of the courses as follows:

(1) Undergraduate courses shall require at least a “C-"
grade.

(2) Graduate courses shall require at least a“B-" grade.

(3) Successful completion of vocational or correspon-
dence courses or continuing education courses shall require
an official certificate, diplomaor notice.

64.10(4) Repayment. As a condition of receiving reim-
bursement for education expenses, the recipient must sign an
agreement to continue employment with the appointing au-
thority for a period following the date of receipt of reim-
bursement that is deemed by the appointing authority to be
commensurate with the amount of reimbursement received.
In the event that the recipient leaves the department of the ap-
pointing authority for any reason, the recipient will repay to
the appointing authority an appropriate fraction of the
amount received for each month remaining in the period pro-
vided for in the agreement. If the recipient continues em-
ployment with the state, then the repayment will be subject to
arepayment schedule approved by the director. If the recipi-
ent leaves state government, then the repayment will be re-
couped out of thefina paycheck. Recoupment must be coor-
dinated with the accounting enterprise of the department of
administrative services to ensure proper tax reporting.

64.10(5) Annual report. The appointing authority shall
report to the director and legislative council, not later than
October 1 of each year, the direct and indirect costs to the de-
partment for education financial assistance granted to em-
ployees during the preceding fiscal year in a manner pre-
scribed by the director.

11—64.11(80GA ,HF534) Particular contracts governing.
Where provisions of collective bargaining agreements differ
from the provisions of this chapter, the provisions of the col-
lective bargaining agreement shall prevail for employees
covered by the collective bargaining agreements.

11—64.12(80GA ,HF534) Tax-sheltered annuities (TSAS).

64.12(1) Administration. The director is authorized by
2003 lowa Acts, House File 534, section 58, to administer a
tax-sheltered annuity program for eligible employees.

64.12(2) Definitions. The following definitions shall ap-
ply when used in thisrule:

“Company” means any life insurance company or mutual
fund provider that issues apolicy under the tax-sheltered an-
nuity plan authorized under 2003 lowa Acts, House File 534,
section 74.

“Employee” means afull-time or part-time nontemporary
employee of the state of lowa, including employees of the
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board of regents administrative staff on the centralized pay-
roll system.

“Employer” means the state of lowa.

“Participating employee” means an employee participat-
ing in the plan.

“Plan” means the tax-sheltered annuity plan authorized in
2003 lowa Acts, House File 534, section 74.

“Plan administrator” means the designee of the director
who is authorized to administer the tax-sheltered annuity
plan.

“Plan year” means a calendar year.

“Policy” means any retirement annuity, variable annuity,
family of mutual funds or combination thereof provided by
IRC Section 403(b) and 2003 lowa Acts, House File 534,
section 74.

“Salary reduction agreement” means the tax-sheltered an-
nuity agreement signed by the participating employee to be-
gin or change payroll deductions.

64.12(3) Eligibility.

a. Initial digibility. Any full-time or part-time nontem-
porary employee who is regularly scheduled to work for 20
or more hours per week and who works for the department of
education or the board of regents administrative officeis €li-
gible to defer compensation under thisrule. Fina determina
tion on eligibility shall rest with the plan administrator.

b. Eligibility after terminating deferral of compensation.
Any employee who terminates the deferral of compensation
may choose to reenrall in the plan in accordance with para-
graphs 64.12(4)“a’ and “b” and 64.12(6)"b.”

64.12(4) Enrollment and termination.

a. Enrollment. Employees may enroll in the tax-
sheltered annuity plan at any time. Employees are responsi-
ble for selection and monitoring of their investments. There-
quest for a salary reduction agreement must be submitted to
the employing agency’s personnel assistant for approval in
accordance with subrule 64.12(11). A satisfactorily com-
pleted enrollment form must be received by the personnel as-
sistant no later than the fifteenth day of a calendar month in
order for deductions to begin with the first paycheck of the
following month.

b. Formssubmission. The personnel assistant shall pro-
vide the plan administrator with the applicable enrollment
form in atimely manner.

c. Termination of participation in the plan. A participat-
ing employee may terminate participation in the plan by pro-
viding to the employing agency’s personnel assistant written
notification on aform required by the plan administrator.

d. Availability of forms. It isthe responsibility of each
employee interested in participating in the plan to obtain the
necessary forms from the agency of employment. Itisthere-
sponsibility of each agency to inform its employees where
and how they may obtain these forms. The plan administra-
tor shall prescribe the forms and advise agencies as to their
availability.

64.12(5) Tax status.

a. FICA and IPERS. The amount of compensation de-
ferred under the salary reduction agreement shall be included
in the gross wages subject to FICA and IPERS until the maxi-
mum taxable wages established by law have been reached.

b. Federa and state income taxes. The amount of earned
compensation deferred under the agreement is exempt from
federal and state income taxes until such time asthe funds are
paid or made available as provided in IRC Section 403(b).

64.12(6) Deductions from earnings.

a. When deducted. Each participating employee shall
have the option as to whether the entire monthly amount of
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deferred compensation shall be deducted from the first pay-
check of the month, the second paycheck of the month, or be
equally divided between the first and second paychecks re-
ceived during the month. If the monthly deferral cannot be
divided into two equal payments, the third option is not avail-
able. Deferralswill not be deducted from the third paycheck
of amonth.

b. Deferral amount changes. Participating employees
may increase or decrease their monthly deferral amount by
providing to the employing agency’s personnel assistant
written notice on aform required by the plan administrator.
Contributions can be changed to permit a one-time lump sum
deferral from the last paycheck due to termination of em-
ployment.

c. Maximum deferral limits. Employees’ deferrals may
not exceed the maximum limit set forth in federal law.

d. Minimum amount deferred. The minimum amount of
deferred compensation to be deducted from the earnings of a
participating employee during any month shall be $25.

64.12(7) Companies.

a. ldentification number. Each participating company
shall be assigned an identification number by the plan admin-
istrator.

b. Timeof payment. The plan administrator shall trans-
mit payments to the companies within 15 business days after
the last workday of each month.

c. Annual statusreport. Each company shall provideto
the participating employee at the employee's home address
an annua status report stating the value of each participant’'s
policy. This practice shall be continued even after the partici-
pating employee terminates or cancels participation in the
plan. These annua reports are required aslong as avalue ex-
istsin the contract or any activity occurs during the year.

d. Crediting of accounts. Companies must minimize
crediting errors and provide timely and reasonable credit res-
olution.

e. Solicitation. There shall be no solicitation of em-
ployees by companies at the employees' workplace during
employees’ work hours, except as authorized by the plan ad-
ministrator.

f. Dividends. The only dividend options available on
cash value policies are those where the dividend remains
with the company to increase the value of the policy.

Removal from participation. Failure to comply with
the provisions of these ruleswill result in permanent removal
as a participating company and may require that the monthly
ongoing deferrals to existing contracts be discontinued, as
determined by the director.

64.12(8) Disposition of funds.

a. Termination of employment. An employee who has
terminated state employment (including retirement) must
make arrangements directly with the company to defer dis-
tributions or withdraw funds under any option available in
the policy. Distribution will be made in accordance with ap-
plicable IRS regulations.

b. Financial hardship. A participating employee may re-
quest that the company alow the withdrawal of some or dl of
the contributions to the policy, but not the income earned
thereon, based on afinancia hardship and in accordance with
401(k) regulations. New deferrals to a TSA will not be al-
lowed after the receipt of a distribution based on financial
hardship until such time as allowed by law.

c. Method of payment. The employee must notify the
company of the intent to withdraw funds.

d. Federa and state withholding taxes. It shall bethe re-
sponsibility of the company or mutual fund provider, when
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making payments to the former employee, to withhold there-
quired federa and state income tax based on W-4P, to timely
remit the tax to the proper government agency, and to file al
necessary reports as required by federal and state regulations,
including IRS Form 1099-R.

e. Federal penalties. Under IRC Section 72(t), an addi-
tional tax of 10 percent of the amount includablein grossin-
come applies to early withdrawal for qualified plans as de-
fined in IRC Section 4974(c). An IRC Section 403(b) con-
tract isaqualified plan for these purposes.

64.12(9) Group plans.

a. Availability. 2003 lowaActs, House File 534, section
30, provides that the director may arrange for the purchase of
group contracts for employees.

b. Sizeof groups. One or more employees shall consti-
tute a group under this plan.

64.12(10) General.

a. Orientation and information meetings. Agencies may
hold orientation and information meetings for the benefit of
their employees using materials developed or approved by
the plan administrator, but there shall be no solicitation of
employees by companies allowed at such meetings. The
presence of arepresentative of acompany will be interpreted
as solicitation.

b. Location of policies. The company shall send the
original policy to the employee.

¢. Number of companies. Employees shall be limited to
deferring contributions to only one company at atime. Only
life insurance companies or mutual fund providers autho-
rized to do business in the state of lowamay sell policies un-
der the plan, and then only if they agree to perform the speci-
fied administrative functions under the plan.

d. Company changes.

(1) If aparticipating employee wishes to change deferrals
to another company, the employee shall submit forms to
the plan administrator in accordance with paragraph
15.12(6)“b.”

(2) The funds accumulated under the old policy may be
transferred in total to the new policy or to another existing
policy in accordance with applicable IRC Section 403(b)
provisions. It is the responsibility of the employee and the
company’s agent to coordinate this change with the affected
companies.

(3) An employee may change companies at any time dur-
ing the calendar year.

e. Deferred compensation or tax-sheltered annuity
parti ci pation—maximum contribution. Employeeswho, un-
der the laws of the state of lowa, are digible for both deferred
compensation and tax-sheltered annuities shall be alowed to
contribute to one plan or the other, but not to both at the same
time.

f. Employee termination from a tax-sheltered annuity
eligible agency. When an employee leaves an agency that is
eligible for tax-sheltered annuity participation under IRC
Section 403(b), no further tax-sheltered annuity deductions
will be allowed.

0. Direct transfer/rollover.

(1) Effective January 1, 2002, aformer employee may re-
quest adirect transfer/rollover to an eligible retirement plan
as defined in IRC Section 402(c)(8)(B). Eligible rollover
amounts that are received by aformer employee are subject
to mandatory federal and state withholding as required by
law.

(2) An employee may request atrustee-to-trustee transfer
of funds to a defined benefit governmental plan for the pur-
chase of permissive service credit.
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64.12(11) Forms. The administration of the TSA plan
shall be accomplished through the forms described in this
subrule. Except as otherwise provided, all forms shall be de-
veloped by the plan administrator and distributed by the
agency of employment.

a. Saary reduction agreement. This form shall autho-
rize the plan administrator to make a stated dollar deduction
from the participating employee's compensation as part of an
IRC Section 403(b) contract.

b. Application for policy. The company to which the
participating employee elects to defer compensation shall
supply a policy application form. The participating em-
ployee shall complete the application. The completed ap-
plication forms shall show the owner and beneficiary of the
policy to be the participating employee.

64.12(12) Forfeiture. IRC Section 403(b)(1)(C) provides
that an employee’sinterest in an IRC Section 403(b) contract
is nonforfeitable, except for failure to pay future premiums.

64.12(13) Nontransferability. The employee'sinterest in
the contract is nontransferable within the meaning of IRC
Section 401(g). The contract may not be sold, assigned, dis-
counted, or pledged as collateral for aloan or as security for
the performance of an obligation or for any other purpose.

11—64.13(80GA,HF534) Health flexible spending ac-
count. The director administers the health flexible spending
account plan for employees of the state of lowa. The program
is permitted under IRC Section 125. Administration of the
plan shall comply with all applicable federal regulations and
the Plan Document. To the extent that the provisions of the
Plan Document or administrative rule conflict with IRC Sec-
tion 125, the provisions of IRC Section 125 shall govern. For
purposes of this rule, the plan year is a calendar year.

64.13(1) Employee dligibility. All nontemporary em-
ployees who work at least 1040 hours per calendar year are
eligible to participate in the health flexible spending account
plan. Temporary employees are not eligible to participate in
this plan. Employees subject to a collective bargaining
agreement shall have their eligibility determined by the col-
lective bargaining agreement.

64.13(2) Enrollment. An open enrollment period, as des-
ignated by the director, shall be held for employees who wish
to participate in the plan. New employees may enroll within
30 calendar days following their date of hire. Employees
aso may enroll or change their existing heath flexible
spending account salary reduction amounts during the plan
year, provided they have a qualifying change in status as de-
fined in the Plan Document, and as permitted under IRC Sec-
tion 125. To continue participation, employees shall reenrall
each year during the open enrollment period.

64.13(3) Maodification or termination of participation in
the plan. An employee may modify or terminate participa-
tion in the plan, provided the employee has a qualifying
change in status as defined in the Plan Document, and as per-
mitted under IRC Section 125. Employees who have termi-
nated state employment and are rehired within 30 days must
resume their participation in the plan. Employeeswho termi-
nate state employment and are rehired more than 30 days af-
ter termination may reenroll in the plan.

64.13(4) Continuation of coverage. The health flexible
spending account plan shall provide the opportunity to con-
tinue coverage as required by applicable state and federa
laws.

64.13(5) Eligible health care expenses. The types of ex-
penses eligible for reimbursement shall be consistent with
medical expenses as defined under IRC Section 213.
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64.13(6) Acceptable proof of eligible expense. Only
those expenses for which appropriate documentation is sub-
mitted shall be eligible for reimbursement. Such documenta:
tion shall include the date upon which the expense was in-
curred; sufficient evidence that the expense is an eligible
health care expense; evidence that the expense has been in-
curred and will not be reimbursed under an otherwise quali-
fied health plan authorized by IRC Sections 105 and 106; and
the amount of such expense.

64.13(7) Appea process. Inthe event that a participant
disagrees with a determination as to reimbursement from the
health flexible spending account plan, a formal appeals
mechanism is hereby provided. The participant may submit
aformal appeal in writing to the director (or designee). Such
appeal must be accompanied by a previous written request
for favorable consideration to the designated administrator of
the plan, aong with evidence asto an unfavorable determina-
tion in response to this request. Upon receipt of a qualified
appeal, the director (or designee) shall provide awritten de-
termination within 30 days of receipt. Such determination
shall be final and binding. This appeal processis not a con-
tested case proceeding as defined by 1owa Code chapter 17A.

64.13(8) Third-party administrator. The director may
contract with athird-party administrator to perform such ac-
tions as are reasonably necessary to administer the health
flexible spending account plan.

11—64.14(80GA,HF534) Deferred compensation match
plan. The director is authorized by the governing body to ad-
minister a deferred compensation match plan for employees
of the state of lowa and employees of other eligible participat-
ing governmental employers. The plan shdl be qualified un-
der IRC Section 401(a) and lowa Code section 509A.12. The
assets and income of the plan shall be held in trust for the ex-
clusive benefit of the participating employee or the participat-
ing employee’s beneficiary. Thetrustee shall be the director
of the department of administrative services. The director
shall adopt various investment options for the investment of
plan funds by participating employees or their beneficiaries
and shall monitor and evaluate the appropriateness of thein-
vestment options offered by the plan.

The plan shall match eligible participant contributions to
the deferred compensation plan with contributions by the
employer. Eligibility of participants and the rate of employer
matching contributions shall be subject to determination by
the trustee and the governing body. The only voluntary con-
tributions by participants that the plan shall accept are €ligi-
ble rollover contributions.

11—64.15(80GA ,HF534) Insurance benefit eligibility.

64.15(1) Full-time and part-time employees with proba-
tionary or permanent status who work 20 or more hours a
week are eligible for health and dental insurance coverage.
For employees working 20 to 29 hours per week, the state's
share of the premium is one-half the amount paid for full-
time employees (30 to 40 hours per week). Temporary em-
ployees are not eligible for health or dental insurance.

64.15(2) Full-time employees with probationary or per-
manent status who work 30 or more hours aweek are digible
for life and long-term disability insurance coverage. Tempo-
rary employees are not dligible for life and long-term disabil-
ity insurance.

These rules are intended to implement 2003 lowa Acts,
House File 534, sections 58, 69 to 74, and 79.
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ARC 2935B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of 2003 lowa Acts, House File
534, section 4, the Department of Administrative Services
proposes to amend and transfer rules of the former Depart-
ment of Personnel[581], Chapter 25, “Combined Charitable
Campaign,” to Administrative Services Department[11],
Chapter 71, “Combined Charitable Campaign,” lowa Ad-
ministrative Code.

The purpose of this proposed rule making is to transfer
rules regarding the Combined Charitable Campaign to the
new Department of Administrative Serviceg[11]. Two con-
tent changes are proposed:

e Extending the solicitation period end date from Sep-
tember 30 to October 31.

e Specifying that applications from charities to partici-
pate in the campaign shall be submitted to the campaign ad-
ministrator prior to the publicized due date instead of by the
previous February 1 annual deadline.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on December 2, 2003. Inter-
ested persons may submit written, oral or electronic com-
ments by contacting Carol Stratemeyer, Department of Ad-
ministrative Services, Hoover State Office Building, Level
A, Des Moines, lowa 50319-0104; telephone (515)281-
6134; fax (515)281-6140; E-mail Carol.Stratemeyer @iowa.
gov.

These amendments are intended to implement 2003 lowa
Acts, House File 534, section 68.

The following amendments are proposed.

ITEM 1. Transfer 581—Chapter 25 to 11—Chapter 71.

ITEM 2. Amend 11—Chapter 71 by replacing all refer-
ences to lowa Code chapter 19A with references to 2003
lowa Acts, House File 534, and al references to Chapter 25
with references to Chapter 71.

ITEm 3. Amend subrules 71.3(4) and 71.3(5) and para-
graphs 71.4(4)“a” and “€’ by replacing references to the
department of revenue and finance with references to the
department of revenue.

ITEM 4. Amend rule 11—71.4(80GA ,HF534), introduc-
tory paragraph, as follows:
11—71.4(80GA,HF534) Administration. The director
shall select acampaign administrator to organize and manage
the program. The i State ac-
counting enterprise shall serve asthe campaign’sfiscal agent.
It shall be the sole responsibility of the campaign administra-
tor to determine, using the criteria set forth in these rules,
which charitable agencies or federations of agencies shall be
eligible to participate in the campaign.

ITEM 5. Amend subrule 71.4(1) asfollows:
71.4(1) Reguest to participate. Charitable agencies and
federations of charitable agencies wishing to participate in
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the one gift campaign program shall forward three copiesof
the completed application packet developed by the campaign
administrator to the-director campaign administrator prior to
Eebruary-1-of the date publicized in January of each year;-un-
less-anctherdate-is-selected by the campaign administrator
and-publicized. Applications received prior to the publicized
date and subsequently approved shall be eligible for inclu-
sioninthelist of approved charities published prior to each
annual solicitation period. Applications received after Feb-
ruary-1-or the publicized date may be accepted with the ap-
proval of the campaign administrator.

ITEM 6. Amend subrule 71.4(3) asfollows:

71.4(3) Request for reconsideration. A charitable agency
that has been denied -admission participation will be allowed
ten caendar days following the date of the notice of denial to
file a written request for reconsideration with the director.
The director shal notify agencies of the final decision within
ten calendar days following the date the request was re-
celved. Thedirector’s decision shall constitute final agency
action.

ITEM 7. Add the following new implementation sen-
tence at the end of 11—Chapter 71:

These rules are intended to implement 2003 lowa Acts,
House File 534, section 68.

ARC 2919B
DENTAL EXAMINERS BOARD[650]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby gives Notice of Intended
Action to amend Chapter 11, “Licensure to Practice Dentist-
ry or Dental Hygiene,” lowa Administrative Code.

These amendments allow a dentist who is a graduate of a
foreign dental school to apply for licensure in lowa provided
certain requirements are met. Currently, all applicants for
dental licensure in lowa must graduate from an accredited
dental school approved by the Board. Only schools in the
United States and some schools in Canada are currently ac-
credited.

A graduate of aforeign dental school may be eligible for
licensure if the graduate completes a full-time, supplemental
dental education program of at least two academic yearsat an
accredited dental college. The supplemental dental educa-
tion program must provide didactic and clinical education to
the level of aDDS or DMD graduate of the dental college. A
graduate of aforeign dental school must also provide atran-
script from the foreign dental school, verification of licen-
sure from the country where the applicant graduated from
dental school, and proof of English proficiency. An applicant
who is a graduate of aforeign dental school must also meet
all other requirements for licensure by examination or licen-
sure by credentials.

These amendments are subject to waiver at the sole discre-
tion of the Board in accordance with 650—Chapter 7.
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Any interested person may make written comments or
suggestions on the proposed amendments on or before De-
cember 9, 2003. Such written comments should be directed
to Jennifer Hart, Executive Officer, Board of Dental Examin-
ers, 400 SW 8th Street, Suite D, Des Moines, lowa 50309-
4687. E-mail may be sent to jhart@bon.state.ia.us.

Also, there will be a public hearing on December 9, 2003,
beginning at 10 am. in the Conference Room, 400 SW 8th
Street, Suite D, Des Moines, lowa. At the hearing, persons
will be asked to give their names and addresses for the record
and to confine their remarks to the subject of the amend-
ments. Any person who plans to attend the public hearing
and who may have special requirements, such as hearing or
mobility impairments, should contact the Board and advise
of specific needs.

These amendments were approved at the October 16,
2003, regular meeting of the Board of Dental Examiners.

These amendments are intended to implement |owa Code
chapter 153.

The following amendments are proposed.

ITEM 1. Amend subrule 11.2(2), paragraphs “a” and
‘e,” asfollows:

a. Satisfactory evidence of graduation with a DDS or
DMD from an accredited dental college approved by the
board or satisfactory evidence of meeting the requirements
specified in rule 11.4(153).

e. Evidence of successful completion of the examination
taken in the last five years, with resulting scores, adminis-
tered by the Central Regional Dental Testing Service, Inc., or
the Western Regiona Examining Board, Inc.taken-after Jan-

(WREB). The WREB examination must also be
taken after January 1, 2001.

ITEM 2. Amend subrule 11.3(2), paragraph “a,
lows:

a. Satisfactory evidence of graduation with a DDS or
DMD from an accredited dental college approved by the
board or satisfactory evidence of meeting the requirements
specified in rule 11.4(153).

ITEM 3. Adopt the following new rule:

650—11.4(153) Graduates of foreign dental schools. In
addition to meeting the other requirements for licensure spec-
ified in rule 11.2(147,153) or 11.3(153), an applicant for den-
tal licensure who did not graduate with a DDS or DMD from
an accredited dental college approved by the board must pro-
vide satisfactory evidence of meeting the following require-
ments.

11.4(1) The applicant must complete a full-time, supple-
mental dental education program of at least two academic
years at an accredited dental college. The supplementa den-
tal education program must provide didactic and clinical
education to the level of aDDS or DMD graduate of the den-
tal college.

11.4(2) The applicant must receive adental diploma, de-
gree or certificate from the accredited dental college upon
successful completion of the program.

11.4(3) The applicant must present to the board the fol-
lowing documents:

a. Anofficial transcript issued by the accredited dental
college that verifies completion of al coursework require-
ments of the supplemental dental education program;

b. A denta diploma, degree or certificate issued by the
accredited dental college or a certified copy thereof;

" as fol-
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c. A letter addressed to the board from the dean of the ac-
credited dental college verifying that the applicant has suc-
cessfully completed the requirements set forth in 11.4(1);

d. A final, official transcript verifying graduation from
the foreign dental school at which the applicant originaly ob-
tained a dental degree. If the transcript is written in a lan-
guage other than English, an original, officia translation
shall also be submitted; and

e. Veification from the appropriate governmental au-
thority that the applicant was licensed or otherwise autho-
rized by law to practice dentistry in the country in which the
applicant received foreign dental schooal training.

11.4(4) The applicant must demonstrate to the satisfaction
of the board an ability to read, write, speak, understand, and
be understood in the English language. The applicant may
demonstrate English proficiency by submitting to the board
proof of a passing score on one of the following exams:

a. Test of English as a Foreign Language (TOEFL)
administered by the Educational Testing Service. A passing
score on TOEFL is aminimum overall score of 550 on the
paper-based TOEFL or a minimum overall score of 213 on
the computer-administered TOEFL.

b. Test of Spoken English (TSE) administered by the Ed-
ucational Testing Service. A passing score on TSE isamini-
mum of 50.

Thisruleisintended to implement lowa Code chapter 153.

ARC 2918B
DENTAL EXAMINERS BOARD[650]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“ b.

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby gives Notice of Intended
Action to amend Chapter 35, “Impaired Practitioner Review
Committee,” lowa Administrative Code.

This amendment changes the name of the Impaired Practi-
tioner Review Committee to the lowa Practitioner Review
Committee (IPRC). The amendment also clarifies criteria
for digibility in the program. The amendment gives the
Committee additional discretion in alowing practitioners
into the program if there is an unrelated complaint pending
before the Board. The amendment clarifies that information
reported on a license or registration application or renewal
form may be considered a self-report at the request of the
practitioner.

This amendment also clarifies that the term “impairment”
does not include various sexual problems. The purpose of
the Committee is also revised to reflect that the Committee
serves practitioners impaired by chronic health conditions, in
addition to substance abuse, and that maintenance may be a
more realistic goal than recovery or rehabilitation. The
amendment also makes it clear that the Committee advocates
both for the health of the practitioner and for the public health
and safety.

In addition, the amendment clarifies Committee member-
ship, IPRC palicies, terms and length of participation, confi-
dentiaity provisions, and when information related to partic-
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ipation in the program may be shared. A new subrule related
to monitoring costs has also been added. This subrule clari-
fies that participants may be responsible for paying the cost
of monitoring compliance with contract terms. This provi-
sion was previoudly spelled out in individual recovery con-
tracts.

This amendment is subject to waiver at the sole discretion
of the Board in accordance with 650—Chapter 7.

Any interested person may make written comments or
suggestions on the proposed amendment on or before De-
cember 9, 2003. Such written comments should be directed
to Jennifer Hart, Executive Officer, Board of Dental Examin-
ers, 400 SW 8th Street, Suite D, Des Moines, lowa 50309-
4687. E-mail may be sent to jhart@bon.state.ia.us.

Also, there will be a public hearing on December 9, 2003,
beginning at 10 am. in the Conference Room, 400 SW 8th
Street, Suite D, Des Moines, lowa. At the hearing, persons
will be asked to give their names and addresses for the record
and to confine their remarks to the subject of the amendment.
Any person who plans to attend the public hearing and who
may have special requirements, such as hearing or mobility
impairments, should contact the Board and advise of specific
needs.

This amendment was approved at the October 16, 2003,
regular meeting of the Board of Dental Examiners.

This amendment is intended to implement lowa Code
chapters 147 and 153.

The following amendment is proposed.

Amend 650—Chapter 35 asfollows:

CHAPTER 35
HMPAIRED IOWA PRACTITIONER
REVIEW COMMITTEE

650—35.1(153,272C) Hmpaired | owa practitioner review
committee. Pursuant to the authority of lowa Code section
272C.3(1)"k,” the board establishes the impaired | owa practi-
tioner review committee.
35.1(1) Definitions.

.meaued lowa practitioner program contract” or “con-
tract” means the written document executed by a
practitioner and the IPRC that establishes the terms for par-

ticipation in the inpaired-practitioner program prepared-by

“Impairment” means an inability, or signifi cant potential
for inability, to practice dentistry, dental hygiene, or dental
assisting with reasonable safety and skill as aresult of alco-
hol or drug abuse, dependency, or addiction, or any Reurop-

mental or physucal disorder or disability. For
the purposes of this program, “ impairment” does not include
sexual dysfunction, sexual addiction, sexual compulsivity,
paraphilia, or other sexual disorder.

“Initial agreement” means the written document establish-
ing the initial terms for participation in the impaired-practi-

program.

“IPP” or “program” means the impaired |owa practitioner
program.

“IPRC" or “committee” means the impaired lowa practi-
tioner review committee.

“Practitioner” means alicensed dentist or dental hygienist
or aregistered dental assistant or a person applying for a li-
cense or registration.

“Self-report” means the practitioner providing written or
oral notification to the board IPRC that the practitioner has
been, is or may be diagnosed as having an impairment prior
to the board’s receiving a complaint or report alleging an im-
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pairment prior to the date of self-report. Information related
to an impairment or a potential impairment that is provided
on alicense or registration application or renewal form may
be considered a self-report upon the request of the practition-
er, authorization from the license committee, and agreement
by the IPRC.

35 1(2) Purpose The IPRC eval uates, assrsts, and moni-

covery, o rehabllltatl on or marntenance of dentlsts hygien-
ists, or assistantswho f- -report impairments. As hecessary,
the committee notifies the board in the event of noncom-
pliance with contract provisions. The IPRC is both an advo-
cate for the health of a practitioner and a meansto protect the
health and safety of the public. Reports on the activities of
the IPRC shall be made to the board on a quarterly basis.

35.1(3) Composition of the committee. The chairperson
of the board shall appoint the members of the IPRC. The
membership of the IPRC may include, but is not limited to:

a. Executive director of the board or the director’s desig-
nee from the board's staff;

b. One practitioner who has remained free of addiction
for aperiod of no lessthan two years-since successfully-com-
pleting following successful compl etion of aboard-approved
recovery program, a board-ordered probation for drug or al-
cohol dependency, addiction, or abuse, or an IPRC contract;

c. One physician/counselor with expertise in substance
abuse/addiction treatment programs;

pwch|atr|st or one pwchol oglst and

e. One public member.

35.1(4) Eligibility. To be eligible for participation in the
IPP, a practitioner must self-report an impairment or sus-
pected impairment directly to the office of the board. A prac-
titioner is deemed ineligible to participate in the program if
the board-or license committee or |PRC finds sufficient evi-
dence of any of the following:

a. The practitioner is engaged in the unlawful diversion
or distribution of controlled substances or illegal substances
to athird person or for personal profit or gain;

b. tod. No change.

e. The practitioner has been subject to acivil administra-
tive or criminal sanction, or ordered to make reparations or
remuneration by a government or regulatory authority of the
United States, this or any other state or territory or aforeign
nation for actions that the committee determines to be serious
infractions of the laws, administrative rules, or professional
ethics related to the practice of dentistry, or dental hygiene,
or dental assisting; or

f. The practitioner failed-to-provide-truthful provided
inaccurate, misleading, or fraudulent information or failed
to fully cooperate with the board or committee: ; or

g. Thereiscurrently acomplaint before the boardrelated
to an impairment.

35.1(5) Type of program. The IPPisan individualized re-
covery, or rehabilitation, or maintenance program designed
to meet the specific needs of the impaired practitioner. The
committee, in consultation with
the recommendation-of an IPRC-approved eval uator shall
determine the type of recovery, or rehabilitation, or mainte-
nance program required to treat the practitioner's impair-
ment. The committee shall prepare a contract, to be signed
by the practitioner, that shall provide a detailed description of
the goals of the program, the requirements for successful
completion participation, and the practitioner’s obligations
therein.
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35.1(6) Termsof participation. A practitioner shall agree
to comply with the terms for participation in the IPP estab-
lished intheinitial agreement and contract. Terms of partici-
pation specified in the contract shall include, but are not lim-
ited to:

a. Duration. The length of time a practitioner shall par-
ticipate in the program shall be determined by the committee.

physeal—dtsgrdersgr—dtsabmn% will ary dependmg upon
the recommendations for-treatment provided by a-qualitied
an approved evaluator

and the determination
of the IPRC following review of all relevant information.

b. No change.

c. Practicerestrictions. The IPRC may impose restric-
tions on the license to practice dentistry or dental hygiene or
registration to practice dental assisting asaterm of theinitial
agreement or contract until such time as it receives areport
from an approved evaluator and the IPRC determines, based
on all relevant information, that the practitioner is capable of
practicing with reasonable safety and skill. Asacondition of
participating in the program, a practitioner is required to
agree to restrict practice in accordance with the terms speci-
fied in theinitial agreement or contract. In the event that the
practitioner refuses to agree to or comply with the restrictions
established in the initial agreement or contract, the commit-
tee shall refer the practitioner to the board for appropriate ac-
tion.

d. Monitoring costs. A provision for payment of the ac-
tual costs associated with monitoring a practitioner’s com-
pliance with the terms of the IPRC initial agreement or con-
tract may beincluded in theinitial agreement and contract.
Actual costsinclude mileage, meals, travel expenses, hourly
investigative time, and all incidental expenses associated
with monitoring compliance, which shall be considered re-
payment receipts as defined in lowa Code section 8.2.

35.1(7) Limitations. The IPRC establishes theterms and
monitors a participant’s compliance with the program speci-
fied in the initial agreement and contract. The IPRC is not
responsible for participants who fail to comply with the terms
of or successfully complete the IPP. Participation in the pro-
gram under the auspices of the IPRC shall not relieve the
board of any duties and shall not divest the board of any au-
thority or jurisdiction otherwise provided. Any violation of
the statutes or rules governing the practice of dentistry, or
dental hygiene, or dental assisting by a participant shall be
referred to the board for appropriate action.

- 35. 1(8) Confidentiality. Ih%l—PRC—ISS&bj-@Gt—tQ—th%pFOW—
in Information in
the possessr on of the board or the comm| ttee shall be subject
to the confidentiality regquirements of lowa Code section
272C.6. Accordingly, information in the possession of the
board or the committee about practitioners in the program
shall not be disclosed to the public. Participationin the PP
under the auspices of the IPRC is not a matter of public rec-
ord. Information about participants may only be shared in
the following circumstances:

a. Upon authorization or prior to successful completion
of a contract, the IPRC may communicate information about
an |PRC participant to dental regulatory authorities or the
impaired practitioner program of any jurisdiction of the
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United Satesin which the participant is currently licensed to
practice dentistry, dental hygiene, or dental assisting, or in
which the practitioner is seeking licensure.

b. The IPRC may communicate information about an
IPRC participant to any person assisting in the participant’s
treatment, recovery, rehabilitation, monitoring, or mainte-
nance.

c. The IPRC may communicate information about an
IPRC participant to the board in the event that a participant
does not comply with the terms of the initial agreement or
contract. The IPRC may provide the board with a partici-
pant’s IPRC file in the event that the participant does not
comply with the terms of the initial agreement or contract
and the IPRC refersthe case to the board for appropriate ac-
tion.

d. ThelPRC shall report to the board any knowledge of
violations of administrative rules or statutes unrelated to the
impairment.

This rule is intended to implement lowa Code section
272C.3(1)“k.”

ARC 2916B

ECONOMIC DEVELOPMENT, |IOWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby gives Notice of Intended Action to adopt new Chapter
63, “University-Based Research Utilization Program,” lowa
Administrative Code.

The proposed new rules implement the University-Based
Research Utilization Program as authorized by 2003 lowa
Acts, House File 692, sections 111 to 113, and House File
683, section 82. The purpose of the University-Based Re-
search Utilization Program isto promote the adoption of new
technology developed at lowa State University, the Universi-
ty of lowa and the University of Northern lowain away that
will spur the establishment and growth of new business en-
terprises and promote new economic devel opment within the
state.

The rules establish application and award procedures and
describe the tax benefits available for participating compan-
ies. The program provides tax credits to businesses that uti-
lize atechnology based on a patent issued to a Regents uni-
versity on or after July 1, 2003. Tax creditsare also available
to university employees who were responsible for devel op-
ing the technology |eading to a patent issued to a Regents uni-
versity and utilized by an approved business.

Public comments concerning the proposed rules will be
accepted until 4:30 p.m. on December 2, 2003. Interested
persons may submit written or oral comments by contacting
Allen Williams, Business Development Division, lowa
Department of Economic Development, 200 East Grand
Avenue, Des Moaines, lowa 50309; telephone number (515)
242-4771.

NOTICES 859

A public hearing to receive comments about the proposed
new chapter will be held on December 2, 2003, from 2 to
3 p.m. at the above address in the northwest conference room
on the second floor.

These rules are intended to implement 2003 lowa Acts,
House File 692, sections 111 to 113, and 2003 lowa Acts,
House File 683, section 82.

The following new chapter is proposed.

CHAPTER 63
UNIVERSITY-BASED RESEARCH
UTILIZATION PROGRAM

261—63.1(80GA ,HF692,HF683) Purpose. The purpose of
the university-based research utilization program is to pro-
mote the adoption of new technology developed at the state
universities of lowa state university, the university of lowa
and the university of northern lowain away that will spur the
establishment and growth of new business enterprises and
promote new economic development within the state.

261—63.2(80GA ,HF692,HF683) Definitions.

“Act” means 2003 lowa Acts, House File 692, sections
111 to 113, and House File 683, section 82.

“Approved business’ means an eligible business that has
been approved to receive benefits under this program.

“Department” means the lowa department of economic
development.

“Director” means the director of the lowa department of
economic development.

“Eligible business’ means a business that meets the re-
quirements of rule 261—63.3(80GA,HF692,HF683) and
that is either anew business or a business that has been in ex-
istence for a period of less than one year prior to applying for
benefits under this program.

“Regents university” means lowa state university, the uni-
versity of lowa or the university of northern lowa.

“Tax credit certificate” means a document issued by the
department to an eligible business or university employee
which indicates the amount of income tax credit to which the
eligible business or university employee is entitled. A tax
credit certificate shall contain the taxpayer’s name, address,
tax identification number, the amount of the tax credit certifi-
cate, the tax year in which the credit may first be claimed and
any other information required by the department or the lowa
department of revenue.

“University employee” means a regents university em-
ployee, or former regents university employee, who is re-
sponsible for developing the technology for which the re-
gents university has received a patent which is then used by
the eligible business and whose name is listed on the patent.

261—63.3(80GA ,HF692,HF683) Business digibility. A
new or existing business may apply to the department to re-
ceive tax incentivesif it meets al of the following:

63.3(1) Thebusiness utilizes atechnology based on a pat-
ent awarded to a regents university.

63.3(2) The technology to be utilized by the businessis
based upon a patent awarded after July 1, 2003.

63.3(3) If the business has been in existence for more than
one year prior to applying, the business shall organize a sepa-
rate company to utilize the technology in order to be eligible
for benefits under this program. The new business may then
apply for benefits under this program.

63.3(4) The business shall develop a five-year business
plan that must then be approved by the department. The five-
year business plan shall include information concerning the
applicant’s lowa employment goals and projected positive



860 NOTICES

IAB 11/12/03

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261](cont’d)

impact on the lowa economy. The department will only ap-
prove applications whose business plans show sufficient po-
tential positive impact on lowa employment and economic
development.

63.3(5) The business must be an applicant that has at |east
one full-time equivalent employee or will have at least two
full-time equivalent employees within one year of approval
of the business's application.

261—63.4(80GA ,HF692,HF683) Program benefits.

63.4(1) Tax credit benefitsto the business. An approved
business under this program shall receive an income tax cred-
it each year for up to five years to be used to offset taxesim-
posed in lowa Code chapter 422, division |1, persona income
taxes, or division I11, business income taxes. An individua
may claim the business tax credit under this program by
means of a partnership, limited liability company, S corpora
tion, or estate or trust electing to have income taxed directly
to theindividual. The amount claimed by the individual shall
be based upon the pro-rata share of the individual’s earnings
from the partnership, limited liability company, corporation,
or estate or trust.

63.4(2) Tax credit benefitsto university employee(s). A
university employee or group of employees who are respon-
sible for devel oping the technology leading to the patent by
the regents university which isthen utilized by the approved
business shall be eligible for an income tax credit under this
program. This credit is available each year for up to five
years, to be used to offset taxes imposed in lowa Code chap-
ter 422, division I, personal income taxes. To be digibleto
receive thistax credit, the university employee's name or em-
ployees names must be listed on the patent awarded to the
regents university.

63.4(3) Assigning tax credits. A tax credit shall not be
claimed under this program unless atax credit certificate is-
sued by the lowa department of economic development is at-
tached to the taxpayer’s tax return for the tax year for which
the tax credit isclaimed. The amount of atax credit allowed
under this program shall equal the amount listed on a tax
credit certificate issued by the lowa department of economic
development pursuant to the Act. A tax credit certificate
shall not be transferable. Any tax credit in excess of the tax-
payer’s liability for the tax year may be credited to the tax-
payer’stax liahility for the following five years or until de-
pleted, whichever occursfirst. A tax credit shall not be car-
ried back to atax year prior to the tax year in which the tax-
payer redeemsthetax credit. Thetax credit certificate issued
to an approved business may be used by another business
with which the approved business is affiliated and with
whom the approved business files state income tax returns on
aconsolidated basis. The lowa department of economic de-
velopment shall notify the lowa department of revenue when
atax credit certificate is issued. The notification shal in-
clude the name and tax identification number appearing on
any tax credit certificate.

63.4(4) Determination of level of the tax credit benefits.
For the five tax years following the tax year in which an digi-
ble business is approved under the program, the lowa depart-
ment of revenue shall provide the department with summary
information regarding the annual tax returns filed by the ap-
proved business. Upon receiving the summary tax return in-
formation, the department will make a determination of the
amount of tax credits the approved business and university
employee may receive.

a. Businesstax benefits. Effective for the fiscal year be-
ginning July 1, 2004, and for subsequent fiscal years, the de-
partment shall issue a tax credit certificate to the approved

business. Thevalue of the tax credit certificate issued by the
department for each of the five yearsfollowing the tax year in
which the business is approved under the program shall equal
30 percent of the tax liability of the approved business's tax
return for the previous tax year before the approved busi-
ness'stax liability islessened or eliminated by tax creditsre-
ceived under this program from prior years. The value of a
tax credit certificate issued to an approved business shall not
exceed $225,000 in any single tax year and the total aggre-
gate value of tax credit certificates issued to an approved
business over a five-year period shall not exceed a total of
$600,000.

b. University employee(s) tax benefits. Effective for the
fiscal year beginning July 1, 2004, and for subsequent fiscal
years, the department shall issue atax credit certificate to the
eigible university employee(s). The value of the tax credit
certificate issued by the department for each of the five years
following the tax year in which the business is approved shall
equal 10 percent of the tax liability for the previous tax year
of the approved business before the approved business's tax
liahility islessened or eliminated by tax credits received un-
der this program from prior years. |If more than one universi-
ty employeeislisted on the patent awarded to the regents uni-
versity, the tax credit certificate value equal to 10 percent of
the tax liability of the approved business shall be divided
equally among the individuals listed on the patent and indi-
vidual tax credit certificates shall be issued to each university
employee listed on the patent. Each year the total value of a
tax credit certificate or certificates issued to a university em-
ployee, or group of employees, for each technology utilized
by an approved business shall not exceed $75,000 and, for
each technology utilized by an approved business, the total
aggregate value of certificates issued to the university em-
ployee or employees over afive-year period shall not exceed
$200,000.

c. Fiscal limitations on tax credit certificates. For the
fiscal year beginning July 1, 2004, not more than $2 million
worth of tax credit certificates in total shall be issued under
this program. For the fiscal year beginning July 1, 2005, and
every fiscal year thereafter, not more than $10 million worth
of tax credit certificates shall be issued under this program.
In the event that the aggregate amount of eligible tax credits
exceeds the limitations stated in this paragraph, the depart-
ment will prorate in afair and equitable manner the amounts
of the tax credit certificates that it issues.

261—63.5(80GA,HF692,HF683) Funding appropriation
to the regents university. In accordance with 2003 lowa
Acts, House File 683, section 82, the department will annual-
ly make a determination of the amount that will equal 30 per-
cent of thetax liability of the approved business before the ap-
proved business'stax lighility islessened or diminated by tax
credits received under this program from prior years. This
amount will then be appropriated to the regents university
budget from the general fund of the state. A regentsuniversi-
ty appropriation under thisrule shall not exceed $250,000 per
year for each patented technology utilized by an approved
business. For each patented technology utilized, the regents
university’s aggregate appropriation under this rule over a
five-year period shall not exceed $600,000. The department
shall maintain records for each regents university during each
fiscal year regarding the amount of appropriations each re-
gents university is entitled to receive pursuant to 2003 lowa
Acts, House File 683, section 82.

261—63.6(80GA,HF692,HF683) Business application.
To receive designation as an approved business for the
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university-based research utilization program, a business
shall submit an application in the format specified by the lowa
department of economic development. An éligible business
shall submit an application on its own behalf.

261—63.7(80GA ,HF692,HF683) Application and award
process. lowa department of economic development staff
will review completed applications. Department staff will
prepare asummary for the director who shall make afina de-
cision on the application. The director may approve, defer or
deny the application. Applicationswill be approved if the eli-
gible business can demonstrate that it will provide a sufficient
positive impact on lowa employment and economic develop-
ment.

261—63.8(80GA,HF692,HF683) Program administra-
tion.

63.8(1) Compliance. An approved business shall submit
an annual report to the department describing the business's
success, or lack thereof, in meeting its goals as stated in its
five-year business plan. The submitted annual report shall
also include the Employers Contribution and Payroll Report
filed by the business with the lowa department of workforce
development. This report includes employment statistics
and taxable wages paid by the approved business, and will be
used to measure the business's success in creating new jobs.

63.8(2) Nonperformance. If the department determines
that the activities of the approved business are not providing
the benefits to |owa employment and economic development
as projected in the business's approved five-year business
plan, the department shall not issue tax credit certificates for
that year to the business or university employee(s), and shall
determine any related regents university appropriation for
that particular approved business to be zero for that year.

These rules are intended to implement 2003 lowa Acts,
House File 692, sections 111 to 113, and 2003 lowa Acts,
House File 683, section 82.

ARC 2929B

EDUCATIONAL EXAMINERS
BOARD[282]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby gives Notice of In-
tended Action to amend Chapter 11, “Complaints, Investiga-
tions, Contested Case Hearings,” lowa Administrative Code.

This new rule sets forth procedures to implement the re-
quirement in 2003 lowa Acts, House File 549, for mandatory
reporting of contract terminations and resignations based
upon allegations of misconduct.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested party or persons may present their views
either orally or in writing at the public hearing that will be
held Tuesday, December 9, 2003, at 1 p.m. in Room 2 South,
Second Floor, Grimes State Office Building, East 14th Street
and Grand Avenue, Des Moines, lowa 50319.

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed rule. Persons who wish to make
oral presentations at the public hearing may contact the
Executive Director, Board of Educational Examiners,
Grimes State Office Building, East 14th Street and Grand
Avenue, Des Moines, lowa 50319-0147, or at (515)281-
5849, prior to the date of the public hearing.

Any person who intends to attend the public hearing and
requires special accommodations for specific needs, such as
a sign language interpreter, should contact the office of the
Executive Director at (515)281-5849.

Any interested person may make written comments or
suggestions on the proposed rule before 4 p.m. on Friday, De-
cember 12, 2003. Written comments and suggestions should
be addressed to Dr. Anne E. Kruse, Executive Director,
Board of Educational Examiners, at the above address, or
sent by E-mail to anne.kruse@ed.state.ia.us, or by fax to
(515)281-7669.

This amendment is intended to implement lowa Code
chapter 272 as amended by 2003 lowa Acts, House File 549,
section 16.

The following amendment is proposed.

Amend 282—Chapter 11 by adopting the following new
rule:

282—11.37(272) Mandatory reporting of contract nonre-
newal or termination or resignation based on allegations
of misconduct. The board of directors of aschool district or
area education agency, the superintendent of a school district
or the chief administrator of an area education agency, and the
authoritiesin charge of a nonpublic school shall report to the
board the nonrenewa or termination, for reasons of alleged or
actual misconduct, of a person’s contract executed under
lowa Code sections 279.12, 279.13, 279.15 through 279.21,
279.23, and 279.24, and the resignation of a person who holds
alicense, certificate, or authorization issued by the board as
aresult of or following an incident or allegation of miscon-
duct that, if proven, would constitute a violation of 282—
paragraph 12.2(2)*a,” when the board or reporting official
has agood-faith belief that the incident occurred or the alega
tion istrue.

11.37(1) Method of reporting. The report required by this
rule may be made by completion and filing of the complaint
form described in subrule 11.4(2) or by the submission of a
letter to the executive director of the board which includes:
the full name, address, telephone number, title and signature
of the reporter; the full name, address, and telephone number
of the person who holds alicense, certificate or authorization
issued by the board; a concise statement of the circumstances
under which the termination, nonrenewal, or resignation oc-
curred; and any additional information or documentation
which the reporter believes will be relevant to assessment of
the report pursuant to subrule 11.37(4).

11.37(2) Timely reporting required. The report required
by this rule shall be filed within 60 days of the date of local
board action on the termination or resignation.

11.37(3) Confidentiality of report. Information reported
to the board in accordance with this rule is privileged and
confidential, and, except as provided in lowa Code section
272.13, is not subject to discovery, subpoena, or other means
of legal compulsion for its release to a person other than the
respondent and the board and its employees and agents in-
volved in licensee discipline, and is not admissible in evi-
dence in ajudicial or administrative proceeding other than
the proceeding involving licensee discipline.
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11.37(4) Action upon receipt of report.

a.  Upon receipt of areport under thisrule, the executive
director of the board shall review the information reported to
determine whether a complaint investigation should be initi-
ated.

b. In making this determination, the executive director
shall consider the nature and seriousness of the reported mis-
conduct in relation to the position sought or held, the time
elapsed since the misconduct, the degree of rehabilitation,
the likelihood that the individual will commit the same mis-
conduct again, and the number of reported incidents of mis-
conduct.

c. If the executive director determines a complaint
should not beinitiated, no further formal action will be taken
and the matter will be closed.

d. If the executive director determines a complaint in-
vestigation should be initiated, the executive director shall
assign the matter for investigation pursuant to rule 282—
11.5(272).

11.37(5) Proceedings upon investigation. From thetime
of initiation of an investigation, the matter will be processed
in the same manner as a complaint filed under rule 282—
11.4(17A,272).

ARC 2924B

ENVIRONMENTAL PROTECTION
COMM I SSION[567]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 459.314,
the Environmental Protection Commission hereby gives No-
tice of Intended Action to amend Chapter 65, “Animal Feed-
ing Operations,” lowa Administrative Code.

These proposed amendments implement changes to ma-
nure applicator certification provisions as required by 2003
lowa Acts, House File 644. The proposed amendments in-
clude updated terminology, certification fees and education
fees for confinement site and commercial manure applica-
tors.

Any interested person may make written suggestions or
comments on the proposed amendments on or before Decem-
ber 3, 2003. Written comments should be directed to Gene
Tinker, lowa Department of Natural Resources, Wallace
State Office Building, 502 E. 9th Street, Des Moines, lowa,
50319-0034; fax (515)281-8895.

Also, there will be a public hearing on December 3, 2003,
at 1 p.m. in the Fourth Floor West Conference Room of the
Wallace State Office Building at which time persons may
present their views either ordly or in writing. At the hearing,
people will be asked to give their names and addresses for the
record and to confine their remarks to the subject of the
amendments.

These amendments were also Adopted and Filed Without
Notice and are published herein as ARC 2923B. The content
of that submission isincorporated by reference.

These amendments are intended to implement 2003 lowa
Acts, House File 644.
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INSURANCE DIVISION

Notice of Approval of
Workers Compensation Rate Filing

Pursuant to the provisions of lowa Code chapter 515A, the
National Council on Compensation Insurance, Inc. (NCCI)
submitted arate filing on August 22, 2003. Notice of the fil-
ing was published in the lowa Administrative Bulletin on
September 17, 2003. No request for a hearing on the rate fil-
ing was received.

The rate filing proposes an overal increase in rates of
+6.3% and an increase in the expense constant from $220 to
$240 for a combined premium level increase of +6.4%.
Based on an independent review of the NCCI proposal, the
Commissioner finds the proposed manual rates not to be ex-
cessive, inadequate, or unfairly discriminatory.

Therese M. Vaughan, Commissioner of Insurance, or-
dered that the August 22, 2003, rate filing is approved to be
effective January 1, 2004.

ARC 2926B

|OWA PUBLIC EMPLOYEES
RETIREMENT SYSTEM[495]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code section 97B.4 and
2003 lowa Acts, House File 534, section 170, the lowa Pub-
lic Employees Retirement System (IPERS) hereby gives
Notice of Intended Action to amend 581—Chapter 21, “lowa
Public Employees Retirement System”; to rescind 581—
Chapter 22, “Federal Social Security”; and to adopt 495—
Chapter 1, “Organization,” Chapter 2, “Investment Board,”
Chapter 3, “Benefits Advisory Committee,” Chapter 17,
“Public Records and Fair Information Practices,” Chapter
19, “Declaratory Orders,” Chapter 22, “Federal Social
Security,” Chapter 26, “Appeals and Contested Cases—
Proceedings,” Chapter 30, “Petitions for Rule Making,”
Chapter 31, “Agency Procedure for Rule Making,” Chapter
32, “Qualified Benefits Arrangement,” and Chapter 33,
“Uniform Rules for Waivers,” lowa Administrative Code.

IPERS intends to continue to amend its rules under 581—
Chapter 21 over the next year and to transfer those rulesinto
the chapters of [495]. IPERS will rescind rules under 581—
Chapter 21 as appropriate during the transfer.

These amendments were prepared after consultation with
the IPERS legal, benefits, investments and operational units
and the members of the investment board and the benefits ad-
visory committee.

There are no waiver provisions included in the proposed
new rules other than those specifically identified in Chapter
33.

Any person may make written suggestions or comments
on the proposed amendments on or before December 2, 2003.
Such written suggestions or comments should be directed to
the IPERS Administrative Rules Coordinator at |PERS, P.O.
Box 9117, Des Moines, lowa 50306-9117. Personswho wish
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to present their comments orally may contact the IPERS Ad-
ministrative Rules Coordinator at (515)281-3081. Com-
ments may also be submitted by fax to (515)281-0045, or by
E-mail to info@ipers.org.

There will be a public hearing on December 2, 2003, at
9am. a IPERS, 7401 Register Drive, Des Moines, lowa, at
which time persons may present their views either orally or in
writing. Personswho attend the hearing will be asked to give
their names and addresses for the record and to confine their
remarks to the subject matter of the amendments.

These amendments are intended to implement lowa Code
chapter 97B as amended by 2003 lowa Acts, House File 534,
sections 170 to 181.

The following amendments are proposed.

ITEm 1. Rescind and reserve 581—21.1(97B), 581—
21.9(97B), 581—21.32(97B), 581—21.33(17A,97B) and
581—Chapter 22.

ITEM 2. Adopt the following new chapters:

CHAPTER 1
ORGANIZATION

495—1.1(97B) Organization. The agency shall administer
the retirement system created by lowa Code chapter 97B as
amended by 2003 lowa Acts, House File 534, sections 170 to
181. Specific powers and duties of the agency, CEO, board,
committee, and agency staff are set forth in lowa Code chap-
ter 97B as amended by 2003 lowa Acts, House File 534, and
these administrative rules.

Operational units within the agency shall develop and ad-
minister policies and procedures governing retirement sys-
tem programs, including accounting functions for the collec-
tion of funds from employers and employee members; dis-
bursement of retirement benefits, death benefits, lump sum
payments, and disability retirement benefits; training to em-
ployers and subsequent review of employer records for com-
pliance with lowa Code chapter 97B, rules and policies; legal
counsel to IPERS staff and members regarding eligibility for
disbursement of benefits and other legal matters; preparation
and release of informational newsletters and the annual re-
port; and investment of funds contributed to the retirement
system by employers and employee members. The retire-
ment system is also the state administrator to the federal So-
cial Security Administration.

495—1.2(97B) Definitions. Unless otherwise prescribed by
federal or state regulations, the terms used in this chapter shdl
have the following meanings:

“Agency” means the lowa Public Employees’ Retirement
System (IPERS) created as an independent agency within the
executive branch of state government to administer lowa
Code chapter 97B.

“Board” meansthe IPERS' investment board as created in
lowa Code section 97B.8A.

“Chief benefits officer” means the person employed by
IPERS' chief executive officer, following consultation with
the committee, to administer benefits programs and other
member services provided under the retirement system.

“Chief executive officer” means the administrator of the
agency appointed pursuant to lowa Code section 97B.3 and
whose term shall be determined pursuant to 2003 lowa Acts,
Senate File 102.

“Chief investment officer” means the person employed by
IPERS' chief executive officer, following consultation with
the board, to administer the investment program of the retire-
ment system.

“Committee” means the benefits advisory committee
created pursuant to lowa Code section 97B.8B.

“Internal Revenue Code” means the Internal Revenue
Code as defined in lowa Code section 422.3.

“IPERS’ means the agency or the system as the context re-
quires.

“System” means the retirement plan created pursuant to
lowa Code chapter 97B.

495—1.3(97B) Administration. The chief executive offi-
cer, through the chief investment officer and the chief benefits
officer, shall administer lowa Code chapters 97, 97B, and
97C. The chief executive officer shall execute contracts on
behalf of IPERS and shall, after consultation with the board
and other agency staff, establish and administer the budget,
funding policy and such other duties as are required or per-
mitted in lowa Code section 97B.4. The chief executive offi-
cer may make expenditures, reports, and investigations as
necessary to carry out the powers and duties created in lowa
Code chapter 97B and may obtain, as necessary, the special-
ized services of individuals or organizations on a contract-
for-service basis. The chief executive officer shall be the
agency’s statutory designee with respect to rule-making pow-
er.

1.3(1) Location. IPERS headquartersislocated at 7401
Register Drive, Des Moines, lowa. General correspondence,
inquiries, requests for information or assistance, complaints,
or petitions shall be addressed to: Chief Executive Officer,
lowa Public Employees’ Retirement System, PO. Box 9117,
Des Moines, lowa 50306-9117.

1.3(2) Businesshours. Business hoursare 8 am. to 4:30
p.m., Monday through Friday, excluding officialy desig-
nated holidays.

These rules are intended to implement 1owa Code chapter
97B as amended by 2003 lowa Acts, House File 534, sections
170 to 181.

CHAPTER 2
INVESTMENT BOARD

495—2.1(97B) Investment board. The principal place of
business of the board is IPERS' headquarters, 7401 Register
Drive, Des Moines, lowa.

1. Effective duly 1, 2002, the board shall be the trustee of
the retirement fund. The board shall meet annually, and may
meet more often, to review itsinvestment policies.

2. At the first meeting in each fiscal year, the voting
members shall elect a chair and vice chair. Future meeting
dates for the year shall also be decided at the first meeting.
Advance notice of time, date, tentative agenda, and place of
each meeting shall be given in compliance with lowa Code
chapter 21. All meetings of the board are open to the public
and shall be held in accordance with Robert’s Rules of Order,
Revised Edition.

3. Partieswishing to present items for the agenda of the
next meeting shall file awritten request with the board chair
at least five business days prior to the meeting. The board
may take up matters not included on its agenda.

4. Four members eligible to vote shall constitute a quo-
rum. A simple majority vote of the full voting membership
shall be the vote of the board.

5. Members of the board shall file financial statements
pursuant to lowa Code section 68B.35(2)“e.”

6. Intheevent that it should become necessary tofill the
chief investment officer position, the board may consult
with, and make hiring recommendations to, the chief execu-
tive officer consistent with provisionsin lowa Code sections
19A.2A and 19A.9(3).
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7. Theboard shall set the salary of the CEO pursuant to
2003 lowa Acts, Senate File 102, section 1.

495—2.2(97B) Calculation of investment management
expenseslimit. For purposes of determining that IPERS' in-
vestment management expenses do not exceed four-tenths of
one percent (0.40%) of the market value of the retirement
fund, the amount appropriated under lowa Code section
97B.7(3)"d,” market value and investment management ex-
penses shall be determined as follows:

2.2(1) Determination of market value. The calculation
of market value as of any single date shall be performed by
IPERS' investment staff using generally accepted account-
ing principles. For purposes of this subrule, market value
shall be defined as the average of the quarterly ending market
values for the fiscal year.

2.2(2) Investment management expenses shall include:

a. Fees paid to advisory, management and consulting
firms for the purpose of planning and executing the invest-
ment of the assets of the retirement fund;

b. Feesand costs for the safekeeping of fund assets;

c. Costsof monitoring:

(1) The performance and compliance of retirement fund
investments, and

(2) The performance and compliance of advisory, man-
agement or consulting firms hired for the purpose of plan-
ning and executing the investment of the assets of the retire-
ment fund;

d. Costsof board meetings;

e. Costsof board members’ travel and education;

f. Costs of IPERS' investment staff salaries, benefits,
travel and education;

0. Costsof any additional external legal, accounting or
professional services authorized by the chief investment offi-
cer for the purpose of carrying out the requirements of lowa
Code sections 97B.7 and 97B.7A; and

h. Such other fees or costs as may be determined by the
chief investment officer to be appropriately included by in-
dustry practice in the calculation of investment expenses.

2.2(3) Investment management expenses shal not in-
clude:

a. Feesor coststhat are capitalized in the cost of an in-
vestment including, but not limited to, fees paid to general
partners in limited partnership investments, acquisition and
closing feesfor real estate investments, and brokerage com-
missions paid in purchasing and selling investment assets.

b. Fees or costs that are netted against the income of
commingled investment funds.

c. Attorney fees, court costs, judgments, settlements,
fines, penalties and similar costs of litigation or regulatory
action relating to the investment of the assets of the retire-
ment fund.

d. Such other fees or costs as may be determined by the
chief investment officer to be appropriately excluded by in-
dustry practice from the calculation of investment expenses.

These rules are intended to implement 1owa Code chapter
97B as amended by 2003 lowa Acts, House File 534, sections
170 to 181.

CHAPTER 3
BENEFITSADVISORY COMMITTEE

495—3.1(97B) Benefits advisory committee.

3.1(1) Scope. These rules shall govern the conduct of
business by the IPERS' benefits advisory committee (BAC)
pursuant to lowa Code section 97B.8B.

3.1(2) Purpose. The BAC shal be an advisory committee
that serves as a channel for employers and employees to help
formulate policies and recommendations regarding the pro-
vision of benefits and services to members of the system.

495—3.2(97B) Member ship organizations.

3.2(1) The BAC shall be composed of representatives ap-
pointed by thefollowing: the lowa State Education Associa
tion, the lowa Association of Community College Trustees,
the School Administrators of lowa, the lowa Association of
School Boards, the Retired School Personnel Association,
the State Police Officers' Council, the state of lowa (which
shall be represented by the director of the department of ad-
ministrative services), the IPERS Improvement Associa
tion, the American Federation of State, County, and Munici-
pal Employees, the lowa State Sheriffs and Deputies’ Asso-
ciation, the lowa State Association of Counties, the lowa
League of Cities, and the lowa Association of Chiefs of Po-
lice and Peace Officers, Inc.

In addition, there shall be a citizen representative who has
substantial pension benefits experience and who is not a
member of IPERS.

3.2(2) Appointment of BAC representatives. Each mem-
bership organization shall appoint a representative to serve
on the BAC. The citizen representative shall be elected by
the eight voting representatives who serve under subrules
3.4(1) and 3.4(2). All BAC representatives shall providein
writing to the chairperson the name, address, and telephone
number of and other information about the representative as
required by the chairperson. The BAC shall not entertain
petitions disputing a membership organization’s choice of its
representative.

3.2(3) Attendance. Any representative shall be deemed to
have submitted aresignation from participation in the BAC if
either of the following events occurs:

a. The representative does not attend three or more con-
secutive regularly scheduled meetings.

b. The representative attends fewer than one-half of the
regularly scheduled meetings of the BAC each fiscal year.

This provision applies only to a period beginning on or af-
ter the date when the person assumes the position of repre-
sentative. In the event that arepresentative is deemed to have
resigned under this provision, the chairperson shall immedi-
ately notify the representative’s organization and require the
appointment of a different representative within 30 days.

If arepresentative is unable to attend a meeting, an alter-
nate may attend the meeting, but shall not be able to cast a
vote. Attendance by an dternate shall not relieve the regular
representative of the responsibility of attendance at regularly
scheduled meetings.

495—3.3(97B) Replacement or expansion of organiza-
tions. An organization must be aunit of the executive branch
or aformally organized corporation or association represent-
ing a viable and identifiable group of covered employers or
covered employees as determined by the BAC inits sole dis-
cretion.

An organization that wishes to replace an existing orga-
nization may petition the BAC at any time to do so. If the
BAC determines that there are two organizations that meet
the foregoing requirements and purport to represent the same
group of covered employers or employees, the committee
seat shall be awarded to the organization representing the
largest number of employer or employee constituents, as ap-
plicable.

An organization that would qualify as an organization un-
der thisrule may aso, in lieu of replacing an existing orga-



IAB 11/12/03

NOTICES 865

IOWA PUBLIC EMPLOYEES RETIREMENT SY STEM[495](cont’ d)

nization, petition the BAC to increase the number of organi-
zations listed in subrule 3.2(1) to include that organization.

Beginning March 2005 and every three years thereafter,
the BAC will review new applications for replacement or ex-
pansion of organizations. The applications will be reviewed
by a subcommittee that will offer recommendations to the
full BAC for consideration at the March meeting before the
end of each three-year period.

This rule shall not be construed to affect the BAC posi-
tions reserved for the director of the department of adminis-
trative services or the position reserved for a citizen who has
substantial pension benefits experience and who is not a
member of IPERS.

495—3.4(97B) Voting representatives. The BAC shall
have nine voting representatives. Four shall represent em-
ployers, four shall represent active and retired members of the
system, and one shall be a citizen who has substantial pension
benefits experience and who is not a member of IPERS.

3.4(1) Employer voting representatives. One representa-
tive shall be the director of the department of administrative
services. The remaining employer representatives shall be
elected by the full membership of the BAC as follows: one
shall be arepresentative of an employer group representing
cities, one shall be a representative of an employer group rep-
resenting counties, and one shall be a representative of an
employer group representing local school districts.

3.4(2) Employee voting representatives. One voting rep-
resentative shall be elected by the full membership of the
BAC from the membership organizations that represent
teachers. The other three voting representatives of active and
retired members shall be elected by the remaining BAC rep-
resentatives not automatically selected by virtue of legally
mandated seats or designated as voting members by the full
membership of the BAC under subrule 3.4(1) or this subrule.
No more than one of these voting members shall be the repre-
sentative of an employee group that solely represents the
public safety protection classes.

3.4(3) Voting rights. No membership organization shall
be permitted to designate a substitute voting representative to
cast the vote of amembership organization at ameeting in the
event that the named representative cannot attend the meet-
ing. No membership organization shall have more than one
vote on a matter brought before the BAC.

3.4(4) Terms of voting representatives. The term of each
voting representative shall be three years, beginning and end-
ing as provided in lowa Code section 97B.8B, except as
otherwise indicated in this subrule.

The terms of the voting representatives shall be staggered,
S0 asto maintain an acceptable level of continuity and experi-
ence onthe BAC. Accordingly, the terms of voting represen-
tatives chosen to begin July 1, 2002, shall be set as follows:
The voting representatives shall draw lots to determine the
length of their terms of office. Two shall serve for one year,
three shall serve for two years, and two shall serve for three
years. This formula recognizes that two voting representa-
tives, the director of the department of administrative ser-
vices and the citizen representative, are required by law to be
voting members. The citizen representative shall serve for
three years. At the expiration of the one-, two- or three-year
term, the voting representative elected to fill that position
shall serve for athree-year term.

If avoting representative resigns or is replaced by the ap-
pointing organization, the appointing organization shall ap-
point a successor who shall be a voting member for the re-
mainder of the term in question.

If an organization that is not currently a membership orga-
nization successfully petitions to replace amembership orga-
nization that is represented by a voting representative, the
representative of the replacement membership organization
shall complete the remainder of the term of the voting repre-
sentative in question.

3.4(5) Quorum and voting requirements and procedures.
A majority of the voting representatives of the BAC consti-
tutes a quorum.

a. Voting requirements. A quorum of the BAC must be
present a thetime any voteistaken. In order for amotion to
pass or for the BAC to conduct business, amajority of the full
voting membership must votein favor of the motion or other
business matter.

b. Voting procedures. The chairperson shall rule as to
whether the vote will be by voiceor roll call. A roll-call vote
shall be taken anytime a voice vote is not unanimous. Min-
utes of the BAC shall indicate the vote of each voting mem-
ber if aroll-call voteistaken.

3.4(6) Officersand election.

a. Officers. Theofficers of the BAC are the chairperson
and vice chairperson and shall be elected by avote of the full
membership of the BAC.

b. Elections. Election of officers shall take place at the
first BAC meeting held on or after July 1, 2002, and at the
beginning of each fiscal year thereafter. If an officer does not
serve out the elected term, a special election shall be held at
the first meeting after noticeis provided to the BAC to dlect a
representative to serve out the remainder of the term.

495—3.5 Reserved.

495—3.6(97B) Duties. The BAC shdl review and advise on
the following matters insofar as they impact benefits and ser-
vices provided to members and member employers under
lowa Code chapter 97B: overall plan design, benefits policy
and goal's, budget, benchmarking and quality assessment ef-
forts, research and strategic planning. Through itsvoting rep-
resentatives, the BAC shall make recommendations to the
system, the governor and the general assembly about pro-
grams, benefits and services. The BAC shdll also participate
in annual performance evaluations of the chief benefits offi-
cer and, when that position becomes vacant, assist the chief
executive officer in the process of defining and selecting are-
placement. In addition, the BAC shall recommend to the gov-
ernor at least two nominees for each vacant position on thein-
vestment board reserved for active or retired members of the
system. The chairperson of the BAC shall solicit nominations
for such vacancies from the entire BAC membership and,
through a meeting of the BAC, select the names to be for-
warded to the governor.

At least every two years, the BAC shal review the benefits
and services provided to members; and the voting representa
tives shall make recommendations to the system, the gover-
nor, and the general assembly concerning the benefits and
services provided to members and the system’s benefits poli-
cies and benefitsgoals. All of the membership of the BAC,
including nonvoting representatives, may have input into
formulating such recommendations.

495—3.7(97B) Committee meetings. The BAC shall meet
at least quarterly, or at the call of the chairperson, or upon the
written request by the chief executive officer, or designee, or
upon written request of a majority of the BAC representa
tives. The chairperson shall establish the dates of al regularly
scheduled meetings and provide, with reasonable effort, at
least one month’s naotice of those meeting dates, locations,
and agenda. Mesetings, unless otherwise specified in the
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agenda, will generally be held at IPERS' headquarters, 7401
Register Drive, Des Moines, lowa.

3.7(1) Notice of meetings and agenda.

a. Form of notice. Notice of meetings is given by the
posting and distributing of the agenda. The agendalists the
time, date, place, and topics to be discussed at the meeting.

b. Posting of agenda. The agendafor each meeting will
be posted at IPERS' headquarters.

c. Distribution of agenda. An agenda shall be provided
to each BAC representative and to anyone who files arequest
with the chairperson. The request should state whether the
agenda for a particular meeting is desired or whether the
agendas for al meetings are desired.

d. Amendments to agenda. After an agenda has been
posted and distributed, any amendments to the agendawill be
posted, but not distributed. The amended agenda will be
posted at least 24 hours prior to the meeting unless, for good
cause, notice is impossible or impractical, in which case as
much notice asis reasonably possible will be given.

e. Supporting material. Written materials provided to
the BAC with the agenda may be examined and copied. Cop-
ies of the materials may be distributed at the discretion of the
chairperson to persons requesting the materials. The chair-
person may require afee to cover the reasonable cost to the
agency to provide the copies.

3.7(2) Recordings, transcripts and minutes of meetings.

a. Recordings. The chairperson shall record by mecha-
nized means each meeting and shall retain the recording for
at least one year. Recordings of closed sessions shall be
sealed and retained at least one year.

b. Transcripts. Transcripts of meetingswill not routingly
be prepared. The chairperson will have transcripts prepared
upon receipt of arequest for atranscript and payment of afee
to cover its cost.

c. Minutes. The chairperson shall record minutes of
each meeting. Minutes shall be reviewed, approved, and
maintained by the BAC. The chairperson shall sign the ap-
proved minutes.

3.7(3) Attendance and participation by the public.

a. Attendance. All meetings of the BAC are open to the
public and shall be held in accordance with Robert’s Rules of
Order, Revised Edition. The BAC may exclude the public
from portions of the meeting in accordance with lowa Code
section 21.5.

b. Participation.

(1) Items on agenda. Persons who wish to address the
BAC on amatter on the agenda should notify the chairperson
inwriting at least five days before the meeting. Presentations
to the BAC may be made at the discretion of the chairperson.

(2) Itemsnot on agenda. 1owa Code section 21.4 requires
the BAC to give notice of its proposed agenda. Therefore,
the BAC discourages persons from raising matters not on the
agenda. Persons who wish to address the BAC on a matter
not on the agenda should file arequest with the chairperson to
place the matter on the agenda of a subsegquent meeting.

c. Coverage by press. Cameras and recording devices
may be used during meetings provided they do not interfere
with the orderly conduct of the meeting. The chairperson
may order that the use of these devices be discontinued if
they cause interference and may exclude those persons who
fail to comply with that order

495—3.8(97B) Expenses. Expenses of BAC representatives
shall be reimbursed in accordance with lowa Code section
97B.8B.

These rules are intended to implement 1owa Code chapter
97B as amended by 2003 lowa Acts, House File 534, sections
170 to 181.

CHAPTERS 4 to 16
Reserved

CHAPTER 17
PUBLIC RECORDS AND FAIR
INFORMATION PRACTICES

495—17.1(17A,22) Definitions. Asused in this chapter:

“Confidential record” means arecord which is not avail-
able as a matter of right for examination and copying by
members of the public under applicable provisions of law.
Confidential records include records or information as de-
scribed in lowa Code section 97B.17, and records, or infor-
mation contained in records, that are specified in lowa Code
section 22.7, or by other provision of law.

“Custodian” means the CEO or designee.

“Open record” means a record other than a confidential
record.

“Personally identifiable information” means information
about or pertaining to an individual in arecord which identi-
fiestheindividual and which is contained in arecord system
under the jurisdiction of the agency.

“Record” meansall or part of a“public record” as defined
in lowa Code section 22.1 or 97B.17 which isowned by or in
the physical possession of the agency.

“Record system” means any group of records under the ju-
risdiction of the agency from which a confidential record or
information may be retrieved.

495—17.2(17A,22) Statement of policy, purpose and
scope. The purpose of this chapter isto facilitate public ac-
cess to open records. 1t also seeks to facilitate agency deter-
minations with respect to the handling of confidential records
and the implementation of the fair information practices Act.
This chapter implements lowa Code section 22.11 by estab-
lishing rules, policies, and procedures for the maintenance of
employee, member, and other records in the possession of and
under the jurisdiction of the agency.

495—17.3(17A,22) Requestsfor accessto records.

17.3(1) Location of record. A request for accessto arec-
ord under the jurisdiction of the agency shall be directed to
the CEO or designee, lowa Public Employees’ Retirement
System (IPERS), 7401 Register Drive, PO. Box 9117, Des
Moines, lowa 50306-9117.

17.3(2) Office hours. Records shall be made available
during al customary office hours which are from 8 am. to
4:30 p.m., excluding officially designated holidays.

17.3(3) Request for access. Requests for access to open
records may be made in writing, by telephone, electronically
or in person. All requests shall include the name, address,
telephone number, and the E-mail address (if available), of
the person requesting the information. All requests for infor-
mation regarding member accounts must contain the mem-
ber’s social security number. Requests shall identify the par-
ticular records sought by name or other personal identifier
and shall include adescription in order to facilitate the loca
tion of the record. A person shall not be required to give a
reason for requesting an open record. The request shall indi-
cate the maximum search fee the requester is prepared to pay.
If the maximum amount is reached before the requested rec-
ords have been located and copied, the requester shall be no-
tified and asked for further directions.
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17.3(4) Responseto requests. The custodian is authorized
to grant or deny access to agency records according to the
provisions of this chapter. The decision to grant or deny ac-
cess may be delegated to one or more designated employees.

Access to an open record shall be provided promptly upon
request, unless the size or nature of the request makes prompt
access impractical. However, access to an open record may
be delayed for one of the purposes authorized by 1owa Code
section 22.8(4) or 22.10(4). The custodian shall inform the
requester of the reason for the delay and an estimate of the
length of that delay and, upon request, shall provide awritten
reply.

The custodian may deny access to the record or informa-
tion in the record by members of the public only on the
grounds that a denial is warranted under lowa Code section
22.8(4) or 22.10(4), or that it isa confidential record or infor-
mation, or that its disclosure is prohibited by a court order.
Access by members of the public to a confidential record or
information is limited by law and, therefore, may generally
be provided only in accordance with the provisions of rule
495—17.4(97B) and other applicable provisions of law.

17.3(5) Security of record. Individualswill not be given
access to the area where the records are kept. All examina-
tion and copying of records shall be done under supervision.
Records shdl be protected from damage and disorgani zation.

17.3(6) Copying. A reasonable number of copies may be
made at IPERS. If the number of copiesis prohibitive or the
copying equipment is not available, IPERS may arrange to
have copies made elsewhere subject to costs.

17.3(7) Fees.

a. When charged. The agency is authorized to charge
fees in connection with the retrieval, restoration, supervision,
compiling and copying of records in accordance with lowa
Code section 22.3. To the extent permitted by applicable pro-
visions of law, the payment of fees may be waived when the
imposition of fees is inequitable or when awaiver isin the
public interest.

b. Copying and postage costs. Price schedules for pub-
lished records and for copies of records supplied by the
agency shall be posted in the agency. Copies of records may
be made by or for members of the public at cost, as deter-
mined by and posted in the agency. When the mailing of cop-
ies of records is requested, the actual costs of mailing may
also be charged to the requester.

c. Search and supervisory fee. A fee may be charged for
actual expenses in retrieval, restoration, compiling and su-
pervising the examination and copying of requested records.
Thefee shall be based on the hourly rate of pay of an agency
employee who ordinarily would be appropriate and suitable
to perform this function and shall be posted in the agency. No
fee shall be charged if the records are not made available for
inspection. The requester shall be given advance notice of
the hourly rate that will be charged in connection with the re-
trieval, restoration, supervision, compilation and copying of
records.

d. Computer-stored information. A fee, asdescribed in
the paragraph above, may be charged for the actual expenses
related to the retrieval, restoration and copying of informa-
tion stored in electronic records. |PERS shall not create cus-
tom software to dicit information that is not readily available
or accessible on the electronic systems as a hormal business
function.

e. Advance payments.

(1) When the estimated fee chargeable under this subrule
exceeds $25, the requester shall be required to make an ad-
vance payment of the estimated fee. Upon completion of the

reguest for records, the actual fee shall be calculated and the
difference refunded or collected.

(2) When a requester has previously failed to pay a fee
charged under this subrule, full advance payment of future
estimated fees of any amount may be required before pro-
cessing anew or pending request for access to records from
that requester.

495—17.4(17A,22) Accessto confidential records. Under
lowa Code sections 22.7, 97B.17 or other applicable provi-
sions of law, the custodian may disclose certain confidential
records to members of the public. Other provisions of law
may authorize or require the custodian to release specified
confidential records or information under certain circum-
stances or to particular persons. The following procedures
apply to requests for the custodian to permit the examination
or copying of aconfidential record and are in addition to those
specified for requests for access to records in rule
17.3(17A,22).

17.4(1) Proof of identity. A person requesting accessto a
confidential record shall be required to provide proof of iden-
tity satisfactory to the custodian.

17.4(2) Requests. A request for accessto a confidential
record shall be in aform acceptable to the agency. A person
reguesting accessto a confidential record shall be required to
sign a statement enumerating the specific grounds alleged to
justify access and provide any proof necessary to establish
relevant facts.

17.4(3) Notice to subject of record and opportunity to ob-
tain injunction. After the custodian receives arequest for ac-
cess to a confidential record, and before the custodian re-
|eases that record, the custodian may make reasonable efforts
to notify any person who is a subject of that record, isidenti-
fied in that record, and whose address, telephone number, or
other personal identifier is contained in that record. The cus-
todian shall give the subject of that confidential record to
whom natification is transmitted a reasonable opportunity to
seek an injunction under lowa Code section 22.8 and indicate
to the subject of that record the specified period of time dur-
ing which disclosure will be delayed for that purpose.

17.4(4) Request denied. When the custodian denies are-
quest for accessto a confidential record, in whole or in part,
the custodian shdll notify the requester in writing. The denial
shall be signed by the custodian of the record and shall in-
clude:

a. The name and title of the person responsible for the
denial; and

b. A citation to the statute or other provision of law
which prohibits disclosure of the record; or

c. A citation to the statute vesting discretion in the custo-
dian to deny disclosure of the record and a brief statement of
the reasons for the denial to the requester.

17.4(5) Request granted. When the custodian grants are-
quest for access to a confidential record to a particular per-
son, the custodian shall notify that person and indicate any
lawful restrictions imposed by the custodian on that person’s
examination and copying of the record.

495—17.5(17A,22) Requestsfor treatment of arecord as
a confidential record and itswithholding from examina-
tion. The custodian may treat a record as confidential and
withhold it from examination only to the extent that the custo-
dian is authorized to refuse to disclose the record to members
of the public by lowa Code section 22.7 or 97B.17, another
applicable provision of law, or in response to a court order.
17.5(1) Persons who may request. Any person who
would be aggrieved or adversdly affected by disclosure of all
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or a part of arecord under the jurisdiction of the agency to
members of the public and who asserts that |owa Code sec-
tion 22.7 or 97B.17, another applicable provision of law, or a
court order authorizes the custodian to treat the record as a
confidential record, may file arequest, as provided for in this
rule, for its treatment as a confidential record and to withhold
it from public inspection.

17.5(2) Request. A request for the treatment of arecord as
a confidentia record shall be in writing and shall be filed
with the custodian. The request shall include an enumeration
of the specific reasons justifying confidential record treat-
ment for all or part of that record, the specific provisions of
law that authorize confidential record treatment in this
instance, and the name, mailing address, telephone number
and, if available, the E-mail address of the person authorized
to respond to any action concerning the request. If the infor-
mation is regarding an IPERS member, the social security
number of the member must be included. The person re-
guesting treatment of a record as a confidential record may
also be required to sign acertified statement or affidavit enu-
merating the specific reasons justifying the treatment of the
record as a confidential record and to provide any proof nec-
essary to establish relevant facts. The person filing arequest
shall, if possible, accompany the request with a redacted
copy of the record in question for which confidential record
treatment has been requested. If the original record is sub-
mitted at the same time the request is filed, the person shall
indicate conspicuoudy on the original record which portions
of it are requested to be confidential. Requests for treatment
of al or portions of arecord as confidentia for alimited time
period shall also specify the precise period of time for which
confidential record treatment is requested.

17.5(3) Failureto request. Failure of aperson to request
confidential record treatment for arecord or confidential in-
formation contained in arecord shall not preclude the custo-
dian from treating it as a confidential record or the confiden-
tial information contained in that record as permitted under
lowa Code section 22.7 or 97B.17. However, if aperson who
has submitted information does not request confidential rec-
ord treatment under the provisions of lowa Code sections
22.7(3) (trade secrets), 22.7(6) (advantage to competitors),
and 22.7(18) (communications not required by law, rule, pro-
cedure or contract), the custodian of records containing that
information may, but is not required to, proceed asif that per-
son has no objection to its disclosure to members of the pub-
lic.

17.5(4) Timing of decision. A decision by the agency
with respect to the disclosure of all or part of arecord under
its jurisdiction to members of the public may be made when a
request for its treatment as a confidential record is filed or
when arequest is received for accessto the record by a mem-
ber of the public.

17.5(5) Request granted or deferred. If arequest for a
confidential record or information is granted, or if action on a
request is deferred, a copy of the record from which the mate-
rial in question has been deleted and a copy of the decision to
grant the request or to defer action on the request will be
placed in the original file, and will be made available for pub-
lic inspection. If arequest is subsequently received for ac-
cess to the original record, reasonable and timely efforts will
be made to notify any person who has filed arequest for its
treatment as a confidential record.

17.5(6) Request denied and opportunity to seek injunc-
tion. If arequest that arecord be treated as a confidential rec-
ord and be withheld from public inspection is denied, the cus-
todian shall notify the requester in writing of the reasons for

that determination. On application by the requester, the cus-
todian may engage in a good-faith, reasonable delay in al-
lowing examination of the record so that the requester may
seek injunctive relief under the provisions of lowa Code sec-
tion 22.8, or other applicable provision of law. However, a
record shall not be withheld from public inspection for any
period of time if the custodian determines that the requester
had no reasonable grounds to justify the treatment of that re-
cord as a confidential record. The custodian shall notify re-
quester in writing of the time period allowed to seek injunc-
tive relief or the reasons for the determination that no reason-
able grounds exist to justify the treatment of that record asa
confidentia record. The custodian may extend the period of
good-faith, reasonable delay in allowing examination of the
record so that the requester may seek injunctive relief only if
no request for examination of that record has been received,
or if acourt directs the custodian to treat it as a confidential
record, or to the extent permitted by another applicable pro-
vision of law, or with the consent of the person requesting ac-
Cess.

495—17.6(17A,22) Procedure by which a person who is
the subject of a record may have additions, dissents, or
objections entered into certain records. Except as other-
wise provided by law, the subject of arecord may fileare-
quest with the custodian to review and to have the right to
have written additions, dissents, or objections entered into a
record under the jurisdiction of the agency. However, this
does not authorize a person who is asubject of arecord to dter
the origina copy of the record or to expand the official record
of an agency proceeding. The subject shall send the request to
review arecord or the written statement of additions, dissents
or objectionsto the agency. Additions, dissents, or objections
must be dated and signed by the subject, and shall include the
current mailing address, telephone number and, if available,
the E-mail address of the subject or the subject’s representa-
tive. The subject’s social security number must also be in-
cluded on the addition.

495—17.7(17A,22) Consent to disclosure by the subject of
a confidential record. To the extent permitted by any appli-
cable provision of law, the subject of aconfidential record un-
der the jurisdiction of the agency may consent to disclosure to
athird party of that portion of the record concerning the sub-
ject except as provided in subrule 17.12(1). The consent must
be in writing and must identify the particular record or records
that may be disclosed, the particular person or class of persons
to whom the record may be disclosed and, where applicable,
the time period during which the record or information may
be disclosed. The subject and, where applicable, the person to
whom the record is to be disclosed, must provide proof of
identity. Appearance of legal counsel, or a duly appointed
representative on behaf of a subject of a confidential record,
is deemed to congtitute consent for the agency to disclose rec-
ords about that person to the person’s representative.

495—17.8(17A,22) Notice to suppliers of information.
When the agency requests a person to supply information
about that person, the agency shall notify the person of the use
that will be made of the information, which persons outside
the agency might routinely be provided the information,
which parts of the requested information are required and
which are optional, and the consequences of afailure to pro-
vide the information regquested. This notice may be givenin
rules, on the written form used to collect the information, on a
separate fact sheet or letter, in brochures, in formal agree-
ments, in contracts, in handbooks, in manuals, verbally, or by
other appropriate means.
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495—17.9(17A,22) Disclosureswithout the consent of the
subject.

17.9(1) Open records shall be routinely disclosed without
the consent of the subject.

17.9(2) To the extent allowed by law, disclosure of confi-
dential records may occur without the consent of the subject.
Following are instances where disclosure, if lawful, will gen-
eraly occur without notice to the subject:

a. For aroutine use as defined in rule 495—17.10(97B)
or in the notice for a particular record system.

b. To arecipient who has provided advance written as-
surance that the record will be used solely as a statistical re-
search or reporting record, provided that the record is trans-
ferred in aform that does not identify the subject.

c. To another government agency or to an instrumentali-
ty of any government jurisdiction within or under the control
of the United States for a civil or criminal law enforcement
activity if the activity is authorized by law, and if the autho-
rized representative of the government agency or instrumen-
tality has submitted a written request to the custodian speci-
fying the record desired and the law enforcement activity for
which the record is sought.

d. To anindividua following a showing of compelling
circumstances affecting the health or safety of any individual
if anotice of the disclosure is transmitted to the last-known
mailing address of the subject.

e. To the legidative services agency under 2003 lowa
Acts, House File 636.

f. Inthe course of employee disciplinary proceedings.

g. Inresponseto acourt order or subpoena.

495—17.10(17A,22) Routine use.

17.10(1) Defined. “Routine use” means the disclosure of
arecord, without the consent of the subject or subjects, for a
purpose which is compatible with the purpose for which the
record was collected. It includes disclosures required or per-
mitted to be made by statute other than the public records
law, lowa Code chapter 22.

17.10(2) To the extent allowed by law, the following uses
are considered routine uses of all agency records:

a. Disclosure to officers, employees and agents of the
agency who have aneed for the record in the performance of
duties. The CEO or designee shall resolve disputes concern-
ing what constitutes legitimate need to use confidential or ex-
empt records.

b. Disclosure of information indicating an apparent
violation of the law to appropriate law enforcement authori-
tiesfor investigation and possible criminal prosecution, civil
court action, or regulatory order.

c. Disclosure to the department of inspections and ap-
peals for mattersin which it is performing services or func-
tions on behalf of an agency.

d. Transfers of information within an agency, to other
state agencies, or to local units of government as appropriate
to administer the program for which the information is col-
lected.

e. Information released to staff of federal, state, or other
governmental entities for audit purposes or for purposes of
determining whether an agency is operating a program law-
fully.

f. Any disclosure specifically authorized by the statute
under which the record was collected or maintained.

g. Disclosure to officers, employees and agents of the
agency who need to use the record to determine the named
beneficiary when awage earner or retiree dies; to maintain a
record of wages reported and quarters worked for computa-
tion of benefits; to track benefits received; to recompute and

adjust benefits; to update information for electronic deposit
of benefits; to audit payroll reports; and to verify quarterly
update of wages paid.

495—17.11(17A,22) Consensual disclosure of confiden-
tial records.

17.11(1) Consent to disclosure by a subject individual.
The subject may consent in writing to disclosure of confiden-
tial records as provided in rule 495—17.7(97B).

17.11(2) Complaints to public officials. A letter from a
subject of a confidential record to a public official which
seeks the official’s intervention on behalf of the subject in a
matter that involves a record under the jurisdiction of the
agency may be treated as an authorization to release suffi-
cient information about the subject to the official to resolve
the matter. The public official shall be required to treat the
information recelved as confidential.

17.11(3) Obtaining information from a third party. The
agency may be required to obtain information to coordinate
benefits, verify applicant and employee information or to
provide other services. Requeststo third partiesfor thisin-
formation may involve the release of confidential identifying
information about individuals contained in records under the
jurisdiction of the agency. Such requests are within the
meaning of routine use as defined in rule 495—17.10(97B)
and shall not require authorization from the subject of the
record.

495—17.12(17A,22) Releaseto subject.

17.12(1) Records shall be released to the subject of acon-
fidential record upon awritten request from the subject. The
agency need not release the following records or information
to the requester:

a. Theidentity of a person providing information about
the requester when the information is authorized to be held
confidential pursuant to lowa Code section 22.7(18).

b. Records that are the work products of an attorney or
are otherwise privileged.

c. Peace officers criminal investigative reports except
as required by the lowa Code. See lowa Code section
22.7(5).

d. As otherwise authorized by law or covered as an in-
vestigative request required by the system.

17.12(2) Where arecord has multiple persons with inter-
est in the confidentiality of the record, reasonable steps shall
be taken to protect confidential information relating to other
persons in the record.

495—17.13(17A,22) Availability of records.

17.13(1) Openrecords. Records under the jurisdiction of
the agency are open for public inspection and copying unless
otherwise provided by these rules.

17.13(2) Confidential records. The following records un-
der the jurisdiction of the agency may be withheld from pub-
lic inspection. Records are listed by category, according to
the legal basis for withholding them from public inspection.

a. Sealed bids received prior to the time set for public
opening of bids. See lowa Code section 72.3.

b. Tax records made available to the agency.

¢. Records which are exempt from disclosure under
lowa Code sections 22.7 and 97B.17, including, but not lim-
ited to:

(1) Communications not required by rule, law, procedure
or contract to the extent that the agency reasonably believes
that such communications would not be made if the supplier
knew the information would be made available for general
public examination. These records are confidential under
lowa Code section 22.7(18).
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(2) Data processing software, as defined in lowa Code
section 22.3A, which is developed by a governmental body.

(3) Log-on identification passwords, Internet protocol
addresses, private keys, or other records containing informa-
tion which might lead to disclosure of private keysused in a
digital signature or other similar technologies as provided in
lowa Code chapter 554D.

(4) Recordswhichif disclosed might jeopardize the secu-
rity of an electronic transaction pursuant to lowa Code chap-
ter 554D.

d. Minutes of closed meetings of a government body un-
der lowa Code section 21.5(4).

e. ldentifying detailsin final orders, decisions and opin-
ions to the extent required to prevent a clearly unwarranted
invasion of personal privacy or trade secrets under lowa
Code section 17A.3(1)“e.”

f. Those portions of agency manuals, examination mate-
rials, instructions or other statements issued which set forth
criteria or guidelines to be used in auditing, in making in-
spections, in settling commercial disputes or negotiating
commercial contract arrangements, or in the selection or han-
dling of cases, such as operationa tactics on alowable toler-
ances or criteriafor the defense, prosecution or settlement of
cases, when disclosure of these statements would:

(1) Enable law violators to avoid detection;

(2) Facilitate disregard of requirements imposed by law;
or

(3) Giveaclearly improper advantage to persons who are
in an adverse position to the agency.

g. Records which constitute attorney work product,
attorney-client communications, or which are otherwise
privileged. Attorney work product is confidential under
lowa Code sections 22.7(4) and 622.10, lowa R.C.P. 1.503,
Fed. R.Civ.P. 26(b)(3), and case law. Attorney-client com-
munications are confidential under lowa Code section
622.10, the rules of evidence, the Code of Professional Re-
sponsihility, and case law.

h. Any other records made confidential by law.

17.13(3) Authority to release confidential records. The
agency, under certain circumstances, may disclose somein-
formation or confidential records which otherwise are ex-
empt from disclosure under lowa Code sections 22.7 and
97B.17, or other law. Any person may regquest permission to
inspect particular records withheld from inspection as confi-
dentia records. If itisinitially determined that records will
be rel eased, reasonable efforts will be made, where appropri-
ate, to notify interested persons, and the records may be with-
held from inspection for up to ten days to alow interested
persons to seek injunctive relief.

495—17.14(17A,22) Personally identifiable information.
This rule describes the nature and extent of personally identi-
fiable information which is collected, maintained, and re-
trieved by personal identifier in record systems defined in rule
495—17.1(97B). For each record system, this rule describes
the legal authority for the collection of that information and
the means of storage of that information, and indicates wheth-
er adata processing system matches, collates, or permits the
comparison of personally identifiable information in one rec-
ord system with personally identifiable information in anoth-
er record system. Record systems under the jurisdiction of the
agency that are retrievable through the use of persona identi-
fiers are described as follows:

17.14(1) 1PERS personnel files and records. Personnel
files of IPERS employees are maintained and kept under the
jurisdiction of the agency and contain personal, private, and
otherwise confidential records under lowa Code section

22.7(11). Itisunlikely that the personal and private informa:
tion in these records can be separated from otherwise releas-
able information without identifying the subject or the em-
ployee's family. These records contain names, socia securi-
ty numbers and other identifying numbers, and are collected
in the form of paper, microfilm, tape, and computer records.
Data processing systems permit the comparison of personal-
ly identifiable information in one record system with that in
another system.

17.14(2) lowa public employees retirement system. The
retirement system possesses records that concern individual
public employees who are covered by |PERS and their fami-
lies. Records are collected in accordance with lowa Code
chapter 97B and are confidential recordsin part under lowa
Code sections 22.7 and 97B.17. These records contain
names, addresses, social security numbers, and other identi-
fying numbers, and are collected in the form of paper, micro-
film, tape, and computer records. Data processing systems
permit the comparison of personally identifiable information
in one record system with that in another system.

17.14(3) Vendor contracts. These are records pertaining
to facilities management, training, investment management,
and other services. These records are collected in accordance
with lowa Code chapter 97B and are confidential recordsin
part under lowa Code section 22.7. These records contain
names, addresses, social security numbers, and other identi-
fying numbers, and are collected in the form of paper, micro-
film, tape, and computer records. Data processing systems
permit the comparison of personally identifiable information
in one record system with that in another system.

495—17.15(17A,22) Other groups of records routinely
available for public inspection. This rule describes groups
of records maintained by the agency other than those record
systems retrieved by personally identifiable information as
defined in rule 495—17.1(97B). These records are routinely
available to the public subject to costs. However, these rec-
ords may contain confidential information. In addition, the
records listed in subrules 17.15(1) to 17.15(4), 17.15(6), and
17.15(9) may contain information about individuals. All rec-
ords may be stored on paper, microfilm, tape or in automated
data processing systems unless otherwise noted.

17.15(1) Rule-making records. Rule-making records
may identify individuals making written or oral comments on
proposed rules. This information is collected pursuant to
lowa Code section 17A.4. Public documents generated dur-
ing the promulgation of agency rules, including notices and
public comments, are available for public inspection. This
information is not retrieved by individual identifier.

17.15(2) Board and committee records. Agendas, min-
utes, and materials presented to the board and committee
within the agency are available from the agency except those
records concerning closed sessions which are exempt from
disclosure under lowa Code section 21.5(4) or which are
otherwise confidential by law. These records may identify
individuals who participate in meetings. Thisinformation is
collected pursuant to lowa Code section 21.3. Thisinforma
tion is not retrieved by individual identifier.

17.15(3) Publications. News releases, annual reports, fi-
nal project reports, newsletters, and brochures describing
various programs are available from the agency. These pub-
lications may contain information about individuals, includ-
ing staff or members of the board or committee. Thisinfor-
mation is not retrieved by individual identifier.

17.15(4) Statistical reports. Periodic reports of activity
for various department programs are available from the de-
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partment. This information is not retrieved by individual
identifier.

17.15(5) Appea decisions and advisory opinions. All fi-
nal orders, decisions and opinions are open to the public ex-
cept for information that is confidential according to rule
495—17.5(97B) or subrule 17.13(2). These records, col-
lected under the authority of lowa Code chapters 97B and
97C, may contain confidential information about individu-
as.

17.15(6) Published materials. The agency uses many le-
gal and technical publicationsin its work. The public may
inspect these publications upon request. Some of these mate-
rials may be protected by copyright laws. Thisinformation is
not retrieved by individual identifier.

17.15(7) Policy manuas. The agency’s manuals contain-
ing the palicies and procedures for programs administered by
the agency are available at IPERS' headquarters. Thisinfor-
mation is not retrieved by individual identifier.

17.15(8) Administrative records. These are records re-
lated to the budgets of the agency, the requisition of equip-
ment and supplies, the payment of claims, and other account-
ing functions as well as records kept by the investments sec-
tion, including information on investment policies and port-
folios. Someinvestment information is partially confidential
under lowa Code sections 22.7 and 97B.17.

17.15(9) All other records not exempted from disclosure
by law.

495—17.16(17A,22) Comparison of data processing sys-
tems. To the extent required by law, all data processing sys-
tems used by the agency permit the comparison of personally
identifiable information in one record system with personaly
identifiable information in another record system.

495—17.17(17A,22) Applicability. This chapter does not:

1. Make available to the general public records which
contain information about individuals by that person’s name
or other personal identifier.

2. Make records available to the general public which
would otherwise not be available under the public records
law, lowa Code chapter 22 and lowa Code section 97B.17.

3. Govern the maintenance or disclosure of, notification
of, or access to records in the possession of the agency which
are under the jurisdiction of another agency.

4. Apply to grantees, including local governments or
their subdivisions, administering state-funded programs un-
less otherwise provided by law or agreement.

5. Make available records compiled in reasonable antici-
pation of court litigation or formal administrative proceed-
ings. The availability of those records to the general public
or to any individual or party to litigation or proceedings shall
be governed by applicable legal and constitutional prin-
ciples, statutes, rules of discovery, evidentiary privileges,
and applicable regulations of the agency.

6. Require the agency to create, compare or procure a
record solely for the purpose of making it available.

These rules are intended to implement 1owa Code chapter
97B as amended by 2003 lowa Acts, House File 534, sections
170 to 181.

CHAPTER 18
Reserved

CHAPTER 19
DECLARATORY ORDERS

495—19.1(17A) Petition for declaratory order. Any per-
son may file a petition with the agency for adeclaratory order
regarding the applicability to specified circumstances of a
statute, rule, or order within the primary jurisdiction of the
agency. Such petitions shall be addressed to the CEO, IPERS,
7401 Register Drive, PO. Box 9117, Des Moines, lowa
50306-9117. A petition isdeemed filed when it isreceived by
the agency.

The agency shall provide the petitioner with a file-
stamped copy of the petition if the petitioner provides an ex-
tra copy for this purpose. The petition must be typewritten or
legibly handwritten in ink and must substantially conform to
the following form:

IOWA PUBLIC EMPLOYEES
RETIREMENT SYSTEM (IPERS)

Petition by (Name of Petitioner) PETITION FOR
for a Declaratory Order on DECLARATORY
(Cite provisions of law involved). ORDER

The petition must provide the following information:

1. A clear and concise statement of all relevant factson
which the order is requested.

2. A citation and the relevant language of the specific
statutes, rules, policies, decisions, or orders, whose applica
bility is questioned, and any other relevant law.

3. The questions petitioner wants answered, stated clear-
ly and concisely.

4. Theanswersto the questions desired by the petitioner
and asummary of the reasons urged by the petitioner in sup-
port of those answers.

5. The reasons for requesting the declaratory order and
disclosure of the petitioner’sinterest in the outcome.

6. A statement indicating whether the petitioner is cur-
rently a party to another proceeding involving the questions
at issue and whether, to the petitioner’s knowledge, those
questions have been decided by, are pending determination
by, or are under investigation by, any governmental entity.

7. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by, or interested in, the questions presented in the
petition.

8. Any request by petitioner for a meeting pursuant to
19.7(17A).

The petition must be dated and signed by the petitioner or
the petitioner’s representative. It must aso include the name,
mailing address, and telephone number of the petitioner and
petitioner’s representative and a statement indicating the per-
son to whom communications concerning the petition should
be directed.

495—19.2(17A) Notice of petition. Within 15 days after re-
ceipt of apetition for adeclaratory order, the agency shal give
notice of the petition to al persons not served by the petitioner
pursuant to rule 19.7(17A) to whom notice isrequired by any
provision of law. Notice may also be given to any other per-
son.

495—19.3(17A) Intervention.

19.3(1) Personswho qualify under any applicable provi-
sion of law as an intervenor and who file a petition for inter-
vention within 20 days of the filing of a petition for declara-
tory order shall be allowed to intervene in a proceeding for a
declaratory order.
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19.3(2) Any person who files apetition for intervention at
any time prior to the issuance of an order may be allowed to
intervene in aproceeding for adeclaratory order at the discre-
tion of the agency.

19.3(3) A petition for intervention shall befiled at IPERS,
7401 Register Drive, PO. Box 9117, Des Moines, lowa
50306-9117. Such a petition is deemed filed when it is re-
ceived by IPERS.

The agency will provide the petitioner with afile-stamped
copy of the petition for intervention if the petitioner provides
an extra copy for this purpose. A petition for intervention
must be typewritten or legibly handwritten in ink and must
substantially conform to the following form:

IOWA PUBLIC EMPLOYEES
RETIREMENT SYSTEM (IPERS)

Petition by (Name of Original
Petitioner),
for a Declaratory Order on
(Cite provisions of law in origina
petition).
The petition for intervention must provide the following in-
formation:

1. Facts supporting the intervenor’s standing and qualifi-
cations for intervention.

2. Theanswers urged by the intervenor to the question or
guestions presented in the original petition for declaratory or-
der, and a summary of the reasons urged in support of those
answers.

3. Reasonsfor requesting intervention and disclosure of
the intervenor’s interest in the outcome.

4. A statement indicating whether the intervenor is cur-
rently a party to any proceeding involving the questions at is-
sue and whether, to the intervenor’s knowledge, those ques-
tions have been decided by, are pending determination by, or
are under investigation by, any governmental entity.

5. The names and addresses of any additional persons, or
adescription of any additional class of persons, known by the
intervenor to be affected by, or interested in, the questions
presented.

6. Whether the intervenor consents to be bound by the
determination of the matters presented in the declaratory or-
der proceeding.

The petition must be dated and signed by the intervenor or
the intervenor’s representative. It must also include the
name, mailing address, and telephone number of the interve-
nor and intervenor’s representative, and a statement indicat-
ing the person to whom communications should be directed.

495—19.4(17A) Briefs. The petitioner or any intervenor
may file abrief in support of the position urged. The agency
may request a brief from the petitioner, any intervenor, or any
other person concerning the questions raised.

495—19.5(17A) Inquiries. Inquiries concerning the status
of adeclaratory order proceeding may be made to the CEO, or
designee, IPERS, 7401 Register Drive, PO. Box 9117, Des
Moines, lowa 50306-9117.

495—19.6(17A) Service and filing of petitionsand other
apers.

19.6(1) When service required. Except where otherwise
provided by law, every petition for declaratory order, petition
for intervention, brief, or other paper filed in aproceeding for
adeclaratory order shall be served upon each of the parties of
record to the proceeding, and on all other persons identified

PETITION FOR
INTERVENTION

in the petition for declaratory order or petition for interven-
tion as affected by or interested in the questions presented,
simultaneously with their filing. The party filing a document
isresponsible for service on all parties and other affected or
interested persons.

19.6(2) When filing required. Petitions for declaratory
orders, petitions for intervention, briefs, or other papersin a
proceeding for a declaratory order shall be filed with the
CEO, or designee, IPERS, 7401 Register Drive, P.O. Box
9117, DesMaines, lowa 50306-9117. All petitions, briefs, or
other papersthat are required to be served upon a party shall
be filed simultaneously with the agency.

19.6(3) Method of service. Method of service, time of fil-
ing, and proof of mailing shall be as provided by uniform rule
on contested cases 495—26.13(17A).

495—19.7(17A) Informal meeting. The agency may
schedule a brief and informal meeting between the origina
petitioner, al intervenors, and the agency, a member of the
agency, or amember of the staff of the agency to discussthe
questionsraised. The agency may solicit comments from any
person on the questions raised. Also, comments on the ques-
tions raised may be submitted to the agency by any person.

495—19.8(17A) Action on petition.

19.8(1) Within 30 days after receipt of a petition for ade-
claratory order, the CEO or designee shall take action on the
petition pursuant to lowa Code section 17A.9(5).

19.8(2) The date of issuance of an order or of arefusal to
issue an order shall be the date of mailing of adecision or or-
der, or the date of delivery if serviceis by other means, unless
another date is specified in the order.

495—19.9(17A) Refusal to issue order.

19.9(1) The agency shall not issue a declaratory order
where prohibited by lowa Code section 17A.9(1). The
agency may refuse to issue a declaratory order on some or all
questions raised for the following reasons:

a. The petition does not substantially comply with the re-
quired form.

b. The petition does not contain facts sufficient to dem-
onstrate that the petitioner will be aggrieved or adversely af -
fected by the failure of the agency to issue an order.

c. Theagency does not have jurisdiction over the ques-
tions presented in the petition.

d. The questions presented by the petition are also pre-
sented in a current rule making, contested case, or other
agency or judicial proceeding, that may definitively resolve
them.

e. The questions presented by the petition would more
properly be resolved in a different type of proceeding or by
another body with jurisdiction over the matter.

f. Thefactsor questions presented in the petition are un-
clear, overbroad, insufficient, or otherwise inappropriate asa
basis upon which to issue an order.

g. Thereisno need to issue an order because the ques-
tionsraised in the petition have been settled due to a change
in circumstances.

h. The petition is not based upon facts calculated to aid in
the planning of future conduct but is, instead, based solely
upon prior conduct in an effort to establish the effect of that
conduct or to challenge an agency decision aready made.

i. The petition requests a declaratory order that would
necessarily determine the legal rights, duties, or responsibili-
ties of other persons who have not joined in the petition, in-
tervened separately, or filed a similar petition and whose
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position on the questions presented may fairly be presumed
to be adverse to that of petitioner.

j- The petitioner requests the agency to determine
whether any of the conditions under lowa Code section
17A.19(8), incorporated by this reference, have been met.

k. The agency will not issue declaratory orders on the
following:

(1) The present value of IPERS retirement monthly bene-
fits;

(2) Actuarial assumptions used or proposed to be used by
the agency;

(3) Theimpact of proposed legidation;

(4) Issueswhich require the disclosure of confidentia in-
formation; and

(5) Itemslisted in rule 495—26.13(17A,97B).

19.9(2) A refusal to issue a declaratory order must indi-
cate the specific grounds for the refusal and constitutes final
agency action on the petition.

19.9(3) Refusal to issue a declaratory order pursuant to
this provision does not preclude the filing of a new petition
that seeks to eliminate the grounds for the refusal to issue an
order.

495—19.10(17A) Contents of declaratory order—
effective date. In addition to the order itself, a declaratory or-
der must contain the date of itsissuance; the name of petition-
er and all intervenors; the specific statutes, rules, policies, de-
cisions, or ordersinvolved; the particular facts upon which it
is based; and the reasons for its conclusion.

A declaratory order is effective on the date of issuance.

495—19.11(17A) Copiesof orders. Copiesof dl ordersis-
sued in response to a petition for a declaratory order shall be
mailed promptly to the original petitioner and all intervenors.

495—19.12(17A) Effect of adeclaratory order. A declara-
tory order has the same status and binding effect asafinal or-
der issued in a contested case proceeding. Itisbinding on the
agency, the petitioner, and any intervenors who consent to be
bound and is applicable only in circumstances where the rele-
vant facts and the law involved are indistinguishable from
those on which the order was based. Asto al other persons, a
declaratory order serves only as precedent and is not binding
on the agency. Theissuance of adeclaratory order congtitutes
final agency action on the petition.

These rules are intended to implement 1owa Code chapters
17A and 97B as amended by 2003 lowa Acts, House File
534, sections 170 to 181.

CHAPTERS 20 and 21
Reserved

CHAPTER 22
FEDERAL SOCIAL SECURITY

495—22.1(97C) General. In order to extend to the em-
ployees of the state of lowa and its political subdivisions,
agencies and instrumentalities the basic protections accorded
by the old-age and survivors system embodied in Title 11 of
the federal Social Security Act, on July 1, 1953, the state of
lowa signed a Section 218 Agreement with the Socia Securi-
ty Administration. That Section 218 Agreement, as imple-
mented in lowa Code chapter 97C, provides Social Security
mandates and federal Socia Security coverage for most lowa
public employees.

495—22.2(97C) Pre-January 1, 1987, duties. Prior to Jan-
uary 1, 1987, the agency had substantial responsibilities for
administering withholding, depositing and reporting require-

ments for Social Security and Medicare taxes, including au-
dit, tax collection, and dispute resolution responsibilities. Ef-
fective January 1, 1987, those responsibilities were mostly
transferred to the federal Internal Revenue Service. Accord-
ingly, the agency will assist employers with respect to wage
reports, tax collections and adjustments only for the period
prior to January 1, 1987.

495—22.3(97C) Post-January 1, 1987, duties.

22.3(1) The agency’s responsibilities under the Section
218 Agreement are to administer and maintain the Section
218 Agreement by:

a. Maintaining physical custody of the master Section
218 Agreement, modifications, dissolutions, consolidations
and intrastate and interstate coverage agreements.

b. Preparing Section 218 Agreement modificationstoin-
clude additional covered employers, following the employ-
er's submission of an IPERS Status Report form indicating
the employer should be covered under the lowa Public Em-
ployees' Retirement System.

c. Preparing Section 218 Agreement modificationstoin-
clude additional coverage groups of employees when ap-
propriate.

d. Preparing Section 218 Agreement modificationsto re-
move covered employers, coverage groups, and to correct er-
rorsin prior modifications.

e. Providing advice on Section 218 Agreement optional
exclusions applicable to lowa employers and employees and
advice on lowa Code chapter 97C.

f.  Providing the Social Security Administration with no-
tice and supporting evidence of the legal dissolution or con-
solidation of covered entities.

g. Assisting with referenda for Social Security and
Medicare coverage as set forth in lowa Code chapter 97C.

h. Assisting in the resolution of coverage and taxation
questions associated with the Section 218 Agreement and
modifications.

i. Negotiating with the Social Security Administration
to resolve contribution payment and wage reporting issues
concerning wages paid before January 1, 1987.

j. Advising covered employers on Socia Security and
Medicare tax and withholding issues.

k. Serving as a bridge between covered employers and
the Social Security Administration and the IRS by obtaining
clarifications of laws, regulations and other appropriate in-
formation from other State Social Security administrators,
the Social Security Administration, and the Internal Revenue
Service.

22.3(2) IPERS shall have no responsibility for Social Se-
curity and Medicare matters involving non-Section 218
Agreement employers and employees.

495—22.4(97C) Reports. To assist IPERS in fulfilling its
responsibilities hereunder, all covered employers shal pro-
vide such reports as |PERS may reasonably require. Thisre-
porting requirement isin addition to and does not supersede
any federal reporting or other obligationsimposed on covered
employersin order for them to comply with the current and
future withholding, reporting and submission of Social Secu-
rity and Medicare taxes.

495—22.5(97C) Conflict of laws. In the event of any con-
flict between lowa Code chapter 97C, these rules, and the pro-
visions of the Socia Security Act, the provisions of the Social
Security Act, as amended, shall be controlling.

These rules are intended to implement lowa Code chapter
97C as amended by 2003 lowa Acts, House File 534, section
181.
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CHAPTERS 23to 25
Reserved

CHAPTER 26
APPEALS AND CONTESTED
CASES—PROCEEDINGS

495—26.1(17A,97B) Scope and applicability. Theserules
are applicable to appeals and contested case proceedings con-
ducted by the lowa Public Employees’ Retirement System.

495—26.2(17A,97B) Definitions. Except where otherwise
specifically defined by law:

“Appeal” means a dispute, other than a disability claim
under lowa Code section 97B.52A, of an agency decision or
action. An appeal shall be conducted as a contested case if
IPERS has issued its final agency decision and if the ag-
grieved party wishes to continue in the appeal process.

“Contested case” means a proceeding defined by lowa
Code section 17A.2(5) and includes any matter defined as a
no factual dispute contested case under lowa Code section
17A.10A.

“Issuance” means the date of mailing of adecision or or-
der or date of delivery if service is by other means unless
another date is specified in the order.

“Party” means each person or agency named or admitted
as a party or properly seeking and entitled as of right to be
admitted as a party.

“Presiding officer” means an administrative law judge
provided by the department of inspections and appeals.

495—26.3(17A,97B) Appeals.

26.3(1) A party who wishes to appeal a decision by
IPERS, other than a disability claim pursuant to lowa Code
section 97B.50A, shall, within 30 days after notification was
mailed to the party’s last-known address, file with IPERS a
notice of appeal in writing setting forth:

a. Thename, address, and socia security number of the
applicant;

b. A reference to the decision from which the appeal is
being made;

c. The fact that an appeal from the decision is being
made;

d. The grounds upon which the appeal is based; and

e. Any evidence necessary to support the appeal.

Upon receipt of the appeal, IPERS shall conduct an internal
review of the facts and circumstances involved, in accor-
dance with its appeal review procedure. |PERS shall issue a
final agency decision which becomes final unless within 30
days of issuance the member files a request for a contested
case proceeding. In determining the date that an appeal or re-
quest for a contested case proceeding is filed with |PERS, the
following shall apply: An appeal or request for a contested
case proceeding ddlivered by mail shall be deemed to befiled
on the postmark date; an appeal or any other document deliv-
ered by any other means shall be deemed to be filed on the
date of receipt. Upon receipt of arequest for contested case
proceeding, IPERS shall inform the department of inspec-
tions and appeals of the filing and of relevant information
pertaining to the casein question. The department of inspec-
tions and appeals shall, after issuing proper notice, hold a
hearing on the case under the contested cases procedure as
described in 26.4(17A,97B) and shall affirm, modify, or re-
verse IPERS' decision.

26.3(2) Appedlsof disability claimsunder lowa Code sec-
tion 97B.50A shall befiled and processed as provided under
rule 581—21.31(17A,97B) and, upon exhaustion of that ap-

peal process, shall revert to the procedures set forth in
26.4(17A.,97B).

495—26.4(17A,97B) Contested case procedures. Appeds
of final agency decisions by IPERS shall be conducted pur-
suant to the following subrules.

26.4(1) Time requirements. Time shall be computed as
provided in lowa Code section 4.1(34).

26.4(2) For good cause, the presiding officer may extend
or shorten the time to take any action, except as precluded by
statute or by rule that specifies a jurisdictional filing dead-
line. Except for good cause stated in the record, before ex-
tending or shortening the time to take any action, the presid-
ing officer shall afford all parties an opportunity to be heard
or to file written arguments.

495—26.5(17A,97B) Requests for contested case pro-
ceeding. Any person claiming an entitlement to a contested
case proceeding shall file awritten request for such a proceed-
ing within the time specified by the particular rules or statutes
governing the subject matter or, in the absence of such law, the
time specified in the agency action in question.

The request for a contested case proceeding shall:

1. State the name and address of the requester;

2. ldentify the specific agency action which is disputed;

3. Where the requester is represented by an attorney,
identify the provisions of law or precedent requiring or au-
thorizing the holding of a contested case proceeding in the
particular circumstances involved; and

4. Include ashort and plain statement of the issues of ma
terial fact in dispute.

495—26.6(17A,97B) Notice of hearing.

26.6(1) Delivery. Délivery of the notice of hearing by the
department of inspections and appeal s constitutes the com-
mencement of the contested case proceeding. Delivery may
be executed by:

a. Personal service as provided in the lowa Rules of Civ-
il Procedure; or

b. Certified mail, return receipt requested; or

c. First-class mail; or

d. Publication, as provided in the lowa Rules of Civil
Procedure.

26.6(2) Contents. The notice of hearing shall contain the
following information:

a. A statement of the time, place, and nature of the hear-
Ing;

b. A statement of thelega authority and jurisdiction un-
der which the hearing isto be held;

c. A reference to the particular sections of the statutes
and rulesinvolved;

d. A short and plain statement of the matters asserted. If
the agency or other party is unable to state the mattersin de-
tail at the time the noticeis served, theinitial notice may be
limited to a statement of the issues involved. Theresfter,
upon application, amore definite and detailed statement shall
be furnished;

e. Identification of al parties including the name, ad-
dress and telephone number of the person who will act as ad-
vocate for the agency or the state and of parties’ counsel
where known;

f. Reference to the procedural rules governing conduct
of the contested case proceeding;

g. Identification of the presiding officer, if known. If not
known, a description of who will serve as presiding officer;
and

h. Noatification of the time period in which a party may
reguest, pursuant to lowa Code section 17A.11(1) and rule
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26.7(17A,97B), that the presiding officer be an administra-
tive law judge.

495—26.7(17A,97B) Presiding officer. The presiding offi-
cer for contested cases shall be an administrative law judge
employed by the department of inspections and appeals.

495—26.8(17A,97B) Waiver of procedures. Unless other-
wise precluded by law, the partiesin a contested case proceed-
ing may waive any provision of this chapter. However, the
agency in its discretion may refuse to give effect to such a
waiver when it deems the waiver to be inconsistent with the
public interest.

495—26.9(17A,97B) Telephone proceedings. The presid-
ing officer may resolve preliminary procedural motions by
telephone conference in which all parties have an opportunity
to participate. Other telephone proceedings may be held with
the consent of al parties. The presiding officer will determine
the location of the parties and witnesses for tel ephone hear-
ings. The convenience of the witnesses or parties, aswell as
the nature of the case, will be considered when location is
chosen.

495—26.10(17A,97B) Disgualification.

26.10(1) A presiding officer shall withdraw from partici-
pation in the making of any proposed or final decisionin a
contested case if that person:

a. Hasapersona bias or prejudice concerning a party or
arepresentative of a party;

b. Has personally investigated, prosecuted, or advocated
in connection with that case, the specific controversy under-
lying that case, another pending factually related contested
case, or apending factually related controversy that may cul-
minate in a contested case involving the same parties;

c. Issubject to the authority, direction or discretion of
any person who has personally investigated, prosecuted, or
advocated in connection with that contested case, the specific
controversy underlying that contested case, or a pending fac-
tually related contested case or controversy involving the
same parties;

d. Has acted as counsel to any person who is a private
party to that proceeding within the past two years;

e. Hasapersona financial interest in the outcome of the
case or any other significant personal interest that could be
substantially affected by the outcome of the case;

f. Hasaspouse or relative within the third degree of rela
tionship that:

(1) Isaparty to the case, or an officer, CEO or designee or
trustee of a party;

(2) Isan attorney or legal representative in the case;

(3) Isknown to have aninterest that could be substantial-
ly affected by the outcome of the case; or

(4) Islikely to be amaterial witnessin the case; or

0. Hasany other legally sufficient cause to withdraw from
participation in the decision making in that case.

26.10(2) The term “personally investigated” means tak-
ing affirmative steps to interview witnesses directly or to ob-
tain documents or other information directly. The term “per-
sonally investigated” does not include general direction and
supervision of assigned investigators, unsolicited receipt of
information which is relayed to assigned investigators, re-
view of another person’s investigative work product in the
course of determining whether there is probable cause to ini-
tiate a proceeding, or exposure to factual information while
performing other agency functions, including fact gathering
for purposes other than investigation of the matter which cul-
minates in a contested case. Factual information relevant to

the merits of a contested case received by a person who later
serves as presiding officer in that case shall be disclosed if re-
quired by lowa Code section 17A.17(3) and subrules
26.10(3) and 26.24(9).

26.10(3) In asituation where a presiding officer or other
person knows of information which might reasonably be
deemed to be abasis for disqualification and decides volun-
tary withdrawal is unnecessary, that person shall submit the
relevant information for the record by affidavit and shall pro-
vide for the record a statement of the reasons for the deter-
mination that withdrawal is unnecessary.

26.10(4) If a party asserts disqualification on any ap-
propriate ground, including those listed in subrule 26.10(1),
the party shall file a motion supported by an affidavit pur-
suant to lowa Code section 17A.17. The motion must be
filed as soon as practicable after the reason alleged in the mo-
tion becomes known to the party. If, during the course of the
hearing, a party first becomes aware of evidence of bias or
other grounds for disqualification, the party may move for
disqualification but must establish the grounds by the
introduction of evidence into the record.

If the presiding officer determines that disqualification is
appropriate, the presiding officer or other person shall with-
draw. If the presiding officer determines that withdrawal is
not required, the presiding officer shall enter an order to that
effect. A party asserting disqualification may seek an inter-
locutory appeal under rule 26.26(17A,97B) and seek a stay
under rule 26.30(17A,97B).

495—26.11(17A,97B) Consolidation—sever ance.

26.11(1) Consolidation. The presiding officer may con-
solidate any or all matters at issue in two or more contested
case proceedings where: (a) the matters at issue involve com-
mon parties or common questions of fact or law; (b) consoli-
dation would expedite and simplify consideration of the is-
sues involved; and (c) consolidation would not adversely af -
fect the rights of any of the parties to those proceedings.

26.11(2) Severance. The presiding officer may, for good
cause shown, order any contested case proceedings or por-
tions thereof severed.

495—26.12(17A,97B) Pleadings.

26.12(1) Pleadings may be required by rule, by the notice
of hearing, or by order of the presiding officer.

26.12(2) Petition.

a.  Any petition required in a contested case proceeding
shall befiled within 20 days of delivery of the notice of hear-
ing or subsequent order of the presiding officer, unless other-
wise ordered.

b. A petition shall state in separately numbered para-
graphs the following:

(1) The persons or entities on whose behaf the petition is
filed;

(2) The particular provisions of statutes and rules in-
volved;

(3) Therelief demanded and the facts and law relied upon
for such relief; and

(4) The name, address and telephone number of the peti-
tioner and the petitioner’s attorney, if any.

26.12(3) Answer. Ananswer shall be filed within 20 days
of service of the petition unless otherwise ordered. A party
may move to dismiss or apply for amore definite and detailed
statement when appropriate.

An answer shall show on whose behalf it isfiled and spe-
cifically admit, deny, or otherwise answer al material allega
tions of the pleading to which it responds. It shall state any
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facts deemed to show an affirmative defense and contain as
many additional defenses as the pleader may claim.

An answer shall state the name, address and telephone
number of the person filing the answer, the person or entity
on whose behalf it isfiled, and the attorney representing that
person, if any.

Any alegation in the petition not denied in the answer is
considered admitted. The presiding officer may refuse to
consider any defense not raised in the answer which could
have been raised on the basis of facts known when the answer
was filed if any party would be prejudiced.

26.12(4) Amendment. Any notice of hearing, petition, or
other charging document may be amended before a respon-
sive pleading has been filed. Amendments to pleadings after
aresponsive pleading has been filed and to an answer may be
allowed with the consent of the other parties or in the discre-
tion of the presiding officer who may impose terms or grant a
continuance.

495—26.13(17A,97B) Service and filing of pleadingsand
other papers.

26.13(1) When servicerequired. Except where otherwise
provided by law, every pleading, motion, document, or other
paper filed in acontested case proceeding and every paper re-
lating to discovery in such aproceeding shall be served upon
each of the parties of record to the proceeding, including the
person designated as advocate or prosecutor for the state or
the agency, simultaneously with their filing. Except for the
original notice of hearing and an application for rehearing as
provided in lowa Code section 17A.16(2), the party filing a
document is responsible for service on all parties.

26.13(2) Service—how made. Service upon a party rep-
resented by an attorney shall be made upon the attorney un-
less otherwise ordered. Service is made by delivery or by
mailing a copy to the person’s last-known address. Service
by mail is complete upon mailing, except where otherwise
specifically provided by statute, rule, or order.

26.13(3) Filing—when required. After the notice of hear-
ing, al pleadings, motions, documents or other papersin a
contested case proceeding shall be filed with the CEO, or
designee, IPERS, 7401 Register Drive, PO. Box 9117, Des
Moines, lowa 50306-9117. All pleadings, motions, docu-
ments or other papers that are required to be served upon a
party shall be filed simultaneously with the agency.

26.13(4) Filing—when made. Except where otherwise
provided by law, a document is deemed filed at thetimeit is
delivered to the CEO, or designee, IPERS, 7401 Register
Drive, PO. Box 9117, Des Moines, lowa 50306-9117, deliv-
ered to an established courier service for immediate delivery
to that office, or mailed by first-class mail or state interoffice
mail to that office, so long asthereis proof of mailing.

26.13(5) Proof of mailing. Proof of mailing includes ei-
ther: alegible United States Postal Service postmark on the
envelope, a certificate of service, a notarized affidavit, or a
certification in substantially the following form:

| certify under penalty of perjury and pursuant to the
laws of lowathat, on (date of mailing), | mailed copies
of (describe document) addressed to the (agency office
and address) and to the names and addresses of the par-
ties listed below by depositing the same in (a United
States post office mailbox with correct postage proper-
ly affixed or state interoffice mail).
(Date)

495—26.14(17A,97B) Discovery.
26.14(1) Discovery procedures applicablein civil actions
are applicable in contested cases. Unless lengthened or

(Signature)

shortened by these rules or by order of the presiding officer,
time periods for compliance with discovery shall be as pro-
vided in the lowa Rules of Civil Procedure.

26.14(2) Any motion relating to discovery shall allege
that the moving party has previously made a good-faith at-
tempt to resolve the discovery issues involved with the op-
posing party. Motionsin regard to discovery shall be ruled
upon by the presiding officer. Opposing parties shall be af-
forded the opportunity to respond within ten days of the fil-
ing of the motion unlessthe timeis shortened as provided in
subrule 26.14(1). The presiding officer may rule on the basis
of the written motion and any response, or may order argu-
ment on the motion.

26.14(3) Evidence obtained in discovery may be used in
the contested case proceeding if that evidence would other-
wise be admissible in that proceeding.

495—26.15(17A,97B) Subpoenas.

26.15(1) Issuance.

a. An agency subpoena shall be issued to a party on re-
quest. Such arequest must be in writing. In the absence of
good cause for permitting later action, arequest for a subpoe-
na must be received at least five days before the scheduled
hearing. The request shall include the name, address, and
telephone number of the requesting party.

b. Except to the extent otherwise provided by law, par-
ties are responsible for service of their own subpoenas and
payment of withess fees and mileage expenses.

26.15(2) Motion to quash or modify. The presiding offi-
cer may quash or modify a subpoena for any lawful reason
upon motion in accordance with the lowa Rules of Civil Pro-
cedure. A motion to quash or modify a subpoena shall be set
for argument promptly.

495—26.16(17A,97B) Motions.

26.16(1) No technica form for motionsisrequired. How-
ever, prehearing motions must be in writing, state the
grounds for relief, and state the relief sought.

26.16(2) Any party may file a written response to a mo-
tion within ten days after the motion is served, unlessthetime
period is extended or shortened by rules of the agency or the
presiding officer. The presiding officer may consider afail-
ure to respond within the required time period in ruling on a
motion.

26.16(3) The presiding officer may schedule oral argu-
ment on any motion.

26.16(4) Motions pertaining to the hearing, except mo-
tions for summary judgment, must be filed and served at least
ten days, or other time period designated by the agency or
presiding officer, prior to the date of hearing unless there is
good cause for permitting later action or the time for such ac-
tion islengthened or shortened by rule of the agency or an or-
der of the presiding officer.

26.16(5) Motions for summary judgment. Motions for
summary judgment shall comply with the requirements of
lowa Rule of Civil Procedure 1.981 and shall be subject to
disposition according to the requirements of that rule to the
extent such requirements are not inconsistent with the provi-
sions of thisrule or any other provision of law governing the
procedure in contested cases. Motions for summary judg-
ment must be filed and served at least 20 days prior to the
scheduled hearing date, or other time period determined by
the presiding officer. Any party resisting the motion shdl file
and serve a resistance within 10 days, unless otherwise or-
dered by the presiding officer, from the date a copy of the mo-
tion was served. The time fixed for hearing or normal sub-
mission shall be not less than 20 days after the filing of the
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motion, unless a shorter time is ordered by the presiding of -
ficer. A summary judgment order rendered on all issuesina
contested case is subject to rehearing pursuant to
26.29(17A,97B) and appeal pursuant to 26.28(17A,97B).

495—26.17(17A,97B) Prehearing conference.

26.17(1) Any party may request a prehearing conference.
A written request for prehearing conference or an order for
prehearing conference on the presiding officer’s own motion
shall be filed not less than seven days prior to the hearing
date. A prehearing conference shall be scheduled not less
than three business days prior to the hearing date.

Written notice of the prehearing conference shall be given
by the presiding officer to al parties. For good cause the pre-
siding officer may permit variances from this rule.

26.17(2) Each party shall bring to the prehearing confer-
ence;

a. A fina list of the witnesses the party anticipates will
testify a hearing. Witnesses not listed may be excluded from
testifying unless there was good cause for the failure to in-
clude their names; and

b. A fina list of exhibits which the party anticipates will
be introduced at hearing. Exhibits other than rebuttal exhib-
its that are not listed may be excluded from admission into
evidence unless there was good cause for the failure to in-
clude them.

c. Witness or exhihit lists may be amended subsequent to
the prehearing conference within the time limits established
by the presiding officer at the prehearing conference. Any
such amendments must be served on all parties.

26.17(3) In addition to the requirements of subrule
26.17(2), the parties at a prehearing conference may:

a. Enter into stipulations of law or fact;

b. Enter into stipulations on the admissibility of exhibits;

c. ldentify matters which the parties intended to be offi-
cialy noticed;

d. Enter into stipulations for waiver of any provision of
law; and

e. Consider any additional matters which will expedite
the hearing.

26.17(4) Prehearing conferences shall be conducted by
telephone unless otherwise ordered. Parties shall exchange
and receive witness and exhibit lists in advance of a tele-
phone prehearing conference.

495—26.18(17A,97B) Continuances. Unless otherwise
provided, applications for continuances shall be made to the
presiding officer.

26.18(1) A written application for a continuance shall:

a. Bemade at the earliest possible time and no less than
seven days before the hearing except in case of unanticipated
emergencies,

b. State the specific reasons for the request; and

c. Besigned by the requesting party or the party’s repre-
sentative.

An oral application for a continuance may be made if the
presiding officer waives the requirement for a written mo-
tion. However, aparty making such an oral application for a
continuance must confirm that request by written application
within five days after the oral request unless that requirement
iswaived by the presiding officer. No application for contin-
uance shall be made or granted without notice to all parties
except in an emergency where notice is not feasible. The
agency or presiding officer may waive notice of such re-
quests for aparticular case or an entire class of cases.

26.18(2) In determining whether to grant a continuance,
the presiding officer may consider:

Prior continuances;
Theinterests of all parties;
The likelihood of informal settlement;
The existence of an emergency;
Any objection;
Any applicable time requirements;
. Theexistence of aconflict in the schedules of counsdl,
parties, or witnesses,
h. Thetimeliness of the request; and
i. Other relevant factors.
The presiding officer may require documentation of any
grounds for continuance.

495—26.19(17A,97B) Withdrawals. A party requesting a
contested case proceeding may withdraw that request prior to
the hearing only in accordance with agency rules. A party re-
questing withdrawal of an appeal shall do so in writing and
submit the request to the CEO or presiding officer, whichever
isapplicable. Unless otherwise provided, awithdrawal shall
be with prejudice.

495—26.20(17A,97B) Intervention.

26.20(1) Motion. A motion for leave to intervene in a
contested case proceeding shall state the grounds for the pro-
posed intervention, the position and interest of the proposed
intervenor, and the possible impact of intervention on the
proceeding. A proposed answer or petition in intervention
shall be attached to the motion. Any party may file a re-
sponse within 14 days of service of the motion to intervene
unless the time period is extended or shortened by the presid-
ing officer.

26.20(2) When filed. Motion for leave to intervene shall
be filed as early in the proceeding as possible to avoid ad-
verse impact on existing parties or the conduct of the pro-
ceeding. Unless otherwise ordered, amotion for leave to in-
tervene shall be filed before the prehearing conference, if
any, or at least 20 days before the date scheduled for hearing.
Any later motion must contain a statement of good cause for
the failure to file in atimely manner. The presiding officer
may deny the motion for leave to intervene if not filed timely.
Unless inequitable or unjust, an intervenor shall be bound by
any agreement, arrangement, or other matter previously
raised inthe case. Requests by untimely intervenors for con-
tinuances which would delay the proceeding will ordinarily
be denied.

26.20(3) Grounds for intervention. The movant shall
demonstrate that: (a) intervention would not unduly prolong
the proceedings or otherwise prejudice the rights of existing
parties; (b) the movant islikely to be aggrieved or adversely
affected by afinal order in the proceeding; and (c) the inter-
ests of the movant are not adequately represented by existing
parties.

26.20(4) Effect of intervention. If appropriate, the presid-
ing officer may order consolidation of the petitions and briefs
of different parties whose interests are aligned with each oth-
er and limit the number of representatives allowed to partici-
pate actively in the proceeding. A person granted leavetoin-
terveneisaparty to the proceeding. The order granting inter-
vention may restrict the issues that may be raised by the inter-
venor or otherwise condition the intervenor’s participation in
the proceeding.

495—26.21(17A,97B) Hearing procedures.

26.21(1) The presiding officer presides at the hearing and
may rule on motions, require briefs, issue a proposed deci-
sion, and issue such orders and rulings as will ensure the or-
derly conduct of the proceedings.

Q@rpooow



878 NOTICES

IAB 11/12/03

IOWA PUBLIC EMPLOYEES RETIREMENT SY STEM[495](cont’ d)

26.21(2) All objections shall be timely made and stated on
the record.

26.21(3) Parties havetheright to participate or to be rep-
resented in all hearings or prehearing conferences related to
their case. Partnerships, corporations, or associations may be
represented by any member, officer, director, or duly autho-
rized agent. Any party may be represented by an attorney or
another person authorized by law. The cost of representation
isthe responsibility of the party.

26.21(4) Subject to terms and conditions prescribed by
the presiding officer, parties have the right to introduce evi-
dence on issues of material fact, cross-examine witnesses
present at the hearing as necessary for afull and true disclo-
sure of the facts, present evidence in rebuttal, and submit
briefs and engage in oral argument.

26.21(5) The presiding officer shall maintain the decorum
of the hearing and may refuse to admit or may expel anyone
whose conduct is disorderly.

26.21(6) Witnesses may be sequestered during the hear-
ing.

26.21(7) The presiding officer shall conduct the hearing
in the following manner:

a. The presiding officer shall give an opening statement
briefly describing the nature of the proceedings;

b. The parties shall be given an opportunity to present
opening statements;

c. Partiesshall present their casesin the sequence deter-
mined by the presiding officer;

d. Each witnessshal be sworn or affirmed by the presid-
ing officer or the court reporter, and be subject to examina-
tion and cross-examination. The presiding officer may limit
guestioning in amanner consistent with law;

e. When al parties and witnesses have been heard, par-
ties may be given the opportunity to present final arguments.

495—26.22(17A,97B) Evidence.

26.22(1) The presiding officer shall rule on admissibility
of evidence and may, where appropriate, take official notice
of facts in accordance with al applicable requirements of
law.

26.22(2) Stipulation of factsis encouraged. The presiding
officer may make a decision based on stipulated facts.

26.22(3) Evidencein the proceeding shall be confined to
the issues as to which the parties received notice prior to the
hearing unless the parties waive their right to such notice or
the presiding officer determines that good cause justifies ex-
pansion of theissues. If the presiding officer decides to ad-
mit evidence on issues outside the scope of the notice over
the objection of a party who did not have actua notice of
those issues, that party, upon timely request, shall receive a
continuance sufficient to amend pleadings and to prepare on
the additional issue.

26.22(4) The party seeking admission of an exhibit must
provide opposing parties with an opportunity to examine the
exhibit prior to the ruling on its admissibility. Copies of doc-
uments should normally be provided to opposing parties. All
exhibits admitted into evidence shall be appropriately
marked and be made part of the record.

26.22(5) Any party may object to specific evidence or
may request limits on the scope of any examination or cross-
examination. Such an objection shall be accompanied by a
brief statement of the grounds upon which it is based. The
objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record. The presiding officer may
rule on the objection at the time it is made or may reserve a
ruling until the written decision.

26.22(6) Whenever evidence is ruled inadmissible, the
party offering that evidence may submit an offer of proof on
the record. The party making the offer of proof for excluded
oral testimony shall briefly summarize the testimony or, with
permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it
shall be marked as part of an offer of proof and inserted in the
record.

495—26.23(17A,97B) Default.

26.23(1) If aparty failsto appear or participate in a con-
tested case proceeding after proper service of notice, the pre-
siding officer may, if no adjournment is granted, enter ade-
fault decision or proceed with the hearing and render a deci-
sion in the absence of the party.

26.23(2) Where appropriate and not contrary to law, any
party may move for default againgt a party who has requested
the contested case proceeding and hasfailed to file arequired
pleading or has failed to appear after proper service.

26.23(3) Default decisions or decisions rendered on the
merits after a party hasfailed to appear or participatein acon-
tested case proceeding become final agency action unless,
within 15 days after the date of notification or mailing of the
decision, amotion to vacate is filed and served on all parties
or an appeal of a decision on the merits is timely initiated
within the time provided by rule 26.27(17A,97B). A motion
to vacate must state all facts relied upon by the moving party
which establish that good cause existed for that party’s fail-
ure to appear or participate at the contested case proceeding.
Each fact so stated must be substantiated by at least one
sworn affidavit of a person with personal knowledge of each
such fact, which affidavit(s) must be attached to the motion.

26.23(4) The time for further appeal of a decision for
which a timely motion to vacate has been filed is stayed
pending a decision on the motion to vacate.

26.23(5) Properly substantiated and timely filed motions
to vacate shall be granted only for good cause shown. The
burden of proof asto good cause is on the moving party. Ad-
verse parties shall have ten days to respond to amotion to va-
cate. Adverse parties shall be allowed to conduct discovery
asto theissue of good cause and to present evidence on the
issue prior to adecision onthemotion, if arequest todo sois
included in that party’s response.

26.23(6) “Good cause” for purposes of thisrule shall have
the same meaning as “good cause” for setting aside a default
judgment under lowa Rules of Civil Procedure 1.977.

26.23(7) A decision denying amotion to vacateis subject
to further appeal within the time limit allowed for further ap-
peal of adecision on the meritsin the contested case proceed-
ing. A decision granting a motion to vacate is subject to in-
terlocutory appeal by the adverse party pursuant to rule
26.26(17A,97B).

26.23(8) If amotion to vacate is granted and no timely in-
terlocutory appeal has been taken, the presiding officer shall
issue another notice of hearing and the contested case shall
proceed accordingly.

26.23(9) A default decision may award any relief consis-
tent with the request for relief made in the petition and em-
braced in its issues but, unless the defaulting party has ap-
peared, it cannot exceed the relief demanded.

26.23(10) A default decision may provide either that the
default decision is to be stayed pending a timely motion to
vacate or that the default decision isto take effect immediate-
ly, subject to arequest for stay under rule 26.30(17A,97B).

495—26.24(17A,97B) Ex parte communication.
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26.24(1) Prohibited communications. Unless required for
the disposition of ex parte matters specifically authorized by
statute, following issuance of the notice of hearing, there
shall be no communication, directly or indirectly, between
the presiding officer and any party or representative of any
party or any other person with adirect or indirect interest in
such case in connection with any issue of fact or law in the
case except upon notice and opportunity for all partiesto par-
ticipate. Thisdoes not prohibit persons jointly assigned such
tasks from communicating with each other. Nothing in this
provision is intended to preclude the presiding officer from
communicating with members of the agency or seeking the
advice or help of persons other than those with a personal in-
terest in, or those engaged in personally investigating as de-
fined in subrule 26.10(2), prosecuting, or advocating in, ei-
ther the case under consideration or a pending factualy re-
lated case involving the same parties as long as those persons
do not directly or indirectly communicate to the presiding of -
ficer any ex parte communications they have received of a
type that the presiding officer would be prohibited from re-
celving or that furnish, augment, diminish, or modify the evi-
dence in the record.

26.24(2) Prohibitions on ex parte communications com-
mence with the issuance of the notice of hearing in a con-
tested case and continue for aslong as the case is pending.

26.24(3) Written, oral or other forms of communication
are“ex parte” if made without notice and opportunity for all
parties to participate.

26.24(4) To avoid prohibited ex parte communications
notice must be given in a manner reasonably calculated to
give all parties a fair opportunity to participate. Notice of
written communications shall be provided in compliance
with rule 26.13(17A,97B) and may be supplemented by tele-
phone, facsimile, electronic mail or other means of notifica-
tion. Where permitted, oral communications may be initi-
ated through a conference telephone call including al parties
or their representatives.

26.24(5) Persons who jointly act as presiding officer or
are a committee assigned to conduct a contested case may
communicate with each other without notice or opportunity
for parties to participate.

26.24(6) The CEO, or designee, or other persons may be
present in deliberations or otherwise advise the presiding of -
ficer without notice or opportunity for parties to participate
as long asthey are not disqualified from participating in the
making of aproposed or final decision under any provision of
law and they comply with subrule 26.24(1).

26.24(7) Communications with the presiding officer in-
volving uncontested scheduling or procedural matters do not
require notice or opportunity for parties to participate. Par-
ties should notify other parties prior to initiating such contact
with the presiding officer when feasible, and shall notify oth-
er parties when seeking to continue hearings or other dead-
lines pursuant to rule 26.18(17A,97B).

26.24(8) Disclosure of prohibited communications. A
presiding officer who receives a prohibited ex parte commu-
nication while a contested case is pending must initialy de-
termine if the effect of the communication is so prejudicial
that the presiding officer should be disqualified. If the pre-
siding officer determines that disqualification is warranted, a
copy of any prohibited written communication, all written re-
sponses to the communication, awritten summary stating the
substance of any prohibited oral or other communication not
available in written form for disclosure, all responses made,
and the identity of each person from whom the presiding offi-
cer received a prohibited ex parte communication shall be

submitted for inclusion in the record and disclosed to al par-
ties having an interest in the contested case. If the presiding
officer determines that disqualification is not warranted,
such documents shall be submitted for inclusion in the record
and served on all parties. Any party desiring to rebut the pro-
hibited communication must be allowed the opportunity to
do so upon written request filed within ten days after notice
of the communication.

26.24(9) Promptly after being assigned to serve as presid-
ing officer at any stage in a contested case proceeding, a pre-
siding officer shall discloseto al parties material factual in-
formation received through ex parte communication prior to
such assignment unless the factual information has already
been or shortly will be disclosed pursuant to lowa Code sec-
tion 17A.13(2) or through discovery. Factual information
contained in an investigative report or similar document need
not be separately disclosed by the presiding officer aslong as
such documents have been or will shortly be provided to the
parties.

26.24(10) The presiding officer may render a proposed or
final decision imposing appropriate sanctions for violations
of thisruleincluding default, a decision against the offending
party, censure, or suspension or revocation of the privilege to
practice before the agency. Violation of ex parte commu-
nication prohibitions by agency personnel shall be reported
to the CEO or agency general counsel for possible sanctions
including censure, suspension, dismissal, or other disciplin-
ary action.

495—26.25(17A,97B) Recording costs. Upon request, the
agency shall provide a copy of the whole or any portion of the
record at cost. The cost of preparing a copy of the record or of
transcribing the hearing record shall be paid by the requesting
party.

Parties who request that a hearing be recorded by certified
reporters rather than by electronic means shall bear the cost
of that recordation, unless otherwise provided by law.

495—26.26(17A,97B) Interlocutory appeals. Upon writ-
ten request of aparty or on its own motion, the CEO, or desig-
nee, may review an interlocutory order of the presiding offic-
er. Indetermining whether to do so, the CEO shall weigh the
extent to which the granting of the interlocutory appeal would
expedite final resolution of the case and the extent to which
review of that interlocutory order by the agency at the timeit
reviews the proposed decision of the presiding officer would
provide an adequate remedy. Any request for interlocutory
review must be filed within ten days of issuance of the chal-
lenged order, but no later than the time for compliance with
the order or the date of hearing, whichever isfirst.

495—26.27(17A,97B) Hearing decision. Following the
conclusion of ahearing of an appeal, the administrative law
judge within the department of inspections and appeal s shall
announce the findings of fact and conclusion of law and issue
awritten decision. The decision shall be signed by the admin-
istrative law judge, and filed with IPERS, with a copy mailed
to the appellant. This decision shall be deemed final unless,
within 30 days after the issuance date of such decision, further
apped isinitiated. Theissuance date is the date that the deci-
sion is signed by the administrative law judge.

495—26.28(17A,97B) Appeal of the hearing decision.
26.28(1) Notice of appeal. An appeal of awritten deci-
sion of an administrative law judge is initiated by filing a
timely notice of appeal with the employment appeal board of
the lowa department of inspections and appeals. In deter-
mining the date that a notice of appeal or any other document
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isfiled with the employment appeal board, and subject to ap-
plicable exceptions adopted by the employment appeal
board, the following shall apply: an appeal or any other doc-
ument delivered by mail shall be deemed to befiled as of the
postmark date; an appeal or any other document delivered by
any other means shall be deemed to befiled as of the date that
it isreceived. The notice of appeal must be signed by the
appealing party or arepresentative of that party and contain a
certificate of service. The notice shall specify:

a. The partiesinitiating the appeal;

b. The proposed decision or order appealed from;

c. The specific findings or conclusions to which excep-
tion is taken and any other exceptions to the decision or or-
der;

d. Therelief sought;

e. Thegroundsfor relief.

26.28(2) Requeststo present additional evidence. A party
may request the taking of additional evidence only by estab-
lishing that the evidence is material, that good cause existed
for the failure to present the evidence at the hearing, and that
the party has not waived theright to present the evidence. A
written request to present additional evidence must be filed
with the notice of appeal or, by a nonappealing party, within
14 days of service of the notice of appeal. The CEO, or ade-
signee, may preside at the taking of additional evidence.

26.28(3) Scheduling. The employment appeal board shall
issue a schedule for consideration of the appeal.

26.28(4) Briefs and arguments. Unless otherwise or-
dered, within 20 days of the notice of appeal or order for re-
view, each appealing party may file exceptions and briefs.
Within 14 days thereafter any party may file a responsive
brief. Briefs shall cite any applicable legal authority and
specify relevant portions of the record in that proceeding.
Written requests to present oral argument shall be filed with
the briefs. The employment appeal board may resolve the
appeal on the briefs or provide an opportunity for oral argu-
ment.

26.28(5) Judiciad review. The employment appeal
board’s decision shall be final and without further review 30
days after the decision is mailed to all interested parties of
record unless within 20 days a petition for rehearing isfiled
with the employment appeal board or within 30 days a peti-
tion for judicial review is filed in the appropriate district
court. The agency, initsdiscretion, may aso petition the dis-
trict court for judicia review of questions of law involving
any of itsdecisions. Action brought by the agency for judi-
cia review of its decisions shall be brought in the district
court of Polk County, lowa.

495—26.29(17A,97B) Applicationsfor rehearing.

26.29(1) By whom filed. Any party to a contested case
proceeding may file an application for rehearing from afinal
order.

26.29(2) Content of application. The application for re-
hearing shall state on whose behalf it is filed, the specific
grounds for rehearing, and the relief sought. In addition, the
application shall state whether the applicant desires reconsid-
eration of all or part of the agency decision on the existing
record and whether, on the basis of the grounds enumerated
in subrule 26.28(2), the applicant requests an opportunity to
submit additional evidence.

26.29(3) Time of filing. The application shall be filed
with the lowa department of inspections and appeal s within
20 days after issuance of the written decision.

26.29(4) Noticeto other parties. A copy of the application
shall betimely served by the applicant to al parties of record
not joining therein.

26.29(5) Disposition. Any application for a rehearing
shall be deemed denied unless the appeal board grants the ap-
plication within 20 days after itsfiling.

495—26.30(17A,97B) Stays of agency actions.

26.30(1) When available.

a.  Any party to acontested case proceeding may petition
the agency for a stay of an order issued in that proceeding or
for other temporary remedies, pending review by the agency.
The petition shall be filed with the notice of appeal and shall
state the reasons justifying a stay or other temporary remedy.
The CEO, or designee, may rule on the stay or authorize the
presiding officer to do so.

b. Any party to acontested case proceeding may petition
the agency for a stay or other temporary remedies pending ju-
dicial review of al or part of that proceeding. The petition
shall state the reasons justifying a stay or other temporary
remedy.

26.30(2) When granted. In determining whether to grant
a stay, the CEO, or designee, or presiding officer shall con-
sider the factors listed in lowa Code section 17A.19(4).

26.30(3) When vacated. A stay may be vacated by theis-
suing authority upon application of the agency’s representa
tive or any other party.

495—26.31(17A,97B) No factual dispute contested cases.
If the parties agree that no dispute of materia fact existsastoa
matter that would be a contested case if such a dispute of fact
existed, the parties may present all relevant admissible evi-
dence either by stipulation or otherwise as agreed by the par-
ties, without necessity for the production of evidence at an
evidentiary hearing. If such agreement is reached, ajointly
submitted schedule detailing the method and timetable for
submission of the record, briefs and oral argument should be
submitted to the presiding officer for approval as soon as
practicable. If the parties cannot agree, any party may fileand
serve a motion for summary judgment pursuant to the rules
governing such motions.

495—26.32(17A,97B) Emergency adjudicative proceed-
ings.

26.32(1) Necessary emergency action. To the extent nec-
essary to prevent or avoid immediate danger to the public
health, safety, or welfare and, consistent with the Constitu-
tion and other provisions of law, the agency may issue a writ-
ten order in compliance with lowa Code section 17A.18 to
suspend alicense in whole or in part, order the cessation of
any continuing activity, order affirmative action, or take oth-
er action within the jurisdiction of the agency by emergency
adjudicative order. Before issuing an emergency adjudica
tive order the agency shall consider factors including, but not
limited to, the following:

a.  Whether there has been a sufficient factual investiga-
tion to ensure that the agency is proceeding on the basis of
reliable information;

b. Whether the specific circumstances which pose im-
mediate danger to the public health, safety or welfare have
been identified and determined to be continuing;

c.  Whether the person required to comply with the emer-
gency adjudicative order may continue to engage in other ac-
tivities without posing immediate danger to the public health,
safety or welfare;

d. Whether imposition of monitoring reguirements or
other interim safeguards would be sufficient to protect the
public health, safety or welfare; and

e. Whether the specific action contemplated by the
agency is necessary to avoid the immediate danger.

26.32(2) Issuance of order.
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a. An emergency adjudicative order shall contain find-
ings of fact, conclusions of law, and policy reasonsto justify
the determination of an immediate danger in the agency’s de-
cision to take immediate action.

b. The written emergency adjudicative order shall beim-
mediately delivered to persons who are required to comply
with the order by utilizing one or more of the following pro-
cedures:

(1) Personal delivery;

(2) Certified mail, return receipt requested, to the last ad-
dress on file with the agency;

(3) Certified mail to the last address on file with the
agency; . .

(4) First-class mail to the last address on file with the
agency; or

(5) Fax. Fax may be used asthe sole method of delivery if
the person required to comply with the order hasfiled awrit-
ten request that agency orders be sent by fax and has provided
afax number for that purpose.

c. To the degree practicable, the agency shall select the
procedure for providing written notice that best ensures
prompt, reliable delivery.

26.32(3) Oral notice. Unlessthe written emergency adju-
dicative order is provided by persona delivery on the same
day that the order issues, the agency shall make reasonable
immediate efforts to contact by telephone the persons who
are required to comply with the order.

26.32(4) Completion of proceedings. After the issuance
of an emergency adjudicative order, the agency shall proceed
as quickly as feasible to complete any proceedings that
would be required if the matter did not involve an immediate
danger.

Issuance of a written emergency adjudicative order shall
include notification of the date on which agency proceedings
are scheduled for completion. After issuance of an emergen-
cy adjudicative order, continuance of further agency pro-
ceedingsto alater date will be granted only in compelling cir-
cumstances upon application in writing.

These rules are intended to implement lowa Code chapters
17A and 97B as amended by 2003 lowa Acts, House File
534, sections 170 to 181.

CHAPTERS 27 to 29
Reserved

CHAPTER 30
PETITIONS FOR RULE MAKING

495—30.1(17A) Petition for rule making.

30.1(1) Filing. Any person or agency may file a petition
for adoption of rules or request for review of rules with the
CEO, IPERS, 7401 Register Drive, PO. Box 9117, Des
Moines, lowa50306-9117. A petition is deemed filed when
it isreceived by the agency. The agency shall provide the pe-
titioner with a file-stamped copy of the petition if the peti-
tioner provides the agency with an extra copy for this pur-
pose. The petition must be typewritten or legibly handwrit-
ten in ink and must substantially conform to the following
form:

IOWA PUBLIC EMPLOYEES

RETIREMENT SYSTEM (IPERS)

Petition by (Name of Petitioner)
for the (adoption, amendment, or
repeal)

of rulesrelating to (state the subject
matter).

PETITION FOR
RULE MAKING

The petition must provide the following information:

a. A statement of the specific rule-making action sought
by the petitioner including the text or a summary of the con-
tents of the proposed rule or amendmentto aruleand, if itisa
petition to amend or repeal arule, acitation and the relevant
language to the particular portion or portions of the rule pro-
posed to be amended or repealed.

b. A citation to any law deemed relevant to the agency’s
authority to take the action urged or to the desirability of that
action.

c. A brief summary of petitioner’s argumentsin support
of the action urged in the petition.

d. A brief summary of any data supporting the action
urged in the petition.

e. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by, or interested in, the proposed action which isthe
subject of the petition.

f.  Any request by petitioner for a meeting pursuant to
rule 30.4(17A).

30.1(2) Content. The petition must be dated and signed
by the petitioner or the petitioner’s representative. It must
a so include the name, mailing address, and telephone num-
ber of the petitioner and petitioner’s representative, and a
statement indicating the person to whom communications
concerning the petition should be directed.

30.1(3) Denia. The agency may deny a petition because
it does not substantially conform to the required form.

495—30.2(17A) Briefs. The petitioner may attach a brief to
the petition in support of the action urged in the petition. The
agency may request a brief from the petitioner or from any
other person concerning the substance of the petition.

495—30.3(17A) Inquiries. Inquiries concerning the status
of apetition for rule making may be made to the CEO, or des-
ignee, at the headquarters of the agency.

495—30.4(17A) Agency consideration.

30.4(1) The agency may request the petitioner to submit
additional information or argument concerning the petition.
The agency may also solicit comments from any person on
the substance of the petition. Also, comments on the sub-
stance of the petition may be submitted to the agency by any
person. Upon request by petitioner in the petition, the agency
must schedule a brief and informal meeting between the peti-
tioner and the agency to discuss the petition.

Copies of the petition and accompanying information
shall be submitted by the agency to the administrative rules
coordinator and to the administrative rules review committee
at the conclusion of the petition review.

30.4(2) Within 60 days after the filing of the petition, or
within any longer period agreed to by the petitioner, the
agency must, in writing, deny the petition and notify petition-
er of its action and the specific grounds for the denial, or
grant the petition and notify petitioner that rule-making pro-
ceedings on the subject of the petition have begun. The peti-
tioner shall be deemed notified of the denia or the granting
of the petition on the date of notification or mailing by the
agency to the petitioner.

30.4(3) Denia of apetition because it does not substan-
tialy conform to the required form does not preclude the fil-
ing of anew petition on the same subject that seeks to elimi-
nate the grounds for the agency’s rejection of the petition.

These rules are intended to implement |owa Code chapters
17A and 97B as amended by 2003 lowa Acts, House File
534, sections 170 to 181.
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CHAPTER 31
AGENCY PROCEDURE FOR RULE MAKING

495—31.1(17A) Applicability. Except to the extent other-
wise expressly provided by statute, all rules adopted by the
lowa Public Employees’ Retirement System are subject to the
provisions of lowa Code chapter 17A, the lowa administra-
tive procedure Act, and the provisions of this chapter.

495—31.2(17A) Adviceon possiblerulesbefore notice of
proposed rule adoption. In addition to seeking information
by other methods, the agency may, before publication of a
Notice of Intended Action under lowa Code section
17A.4(1)"a,” solicit comments from the public by any rea-
sonable means on a subject matter of possible rule making by
the agency. Notwithstanding the foregoing, except as other-
wise provided by law, the agency may use its own experience,
speciaized knowledge, and judgment in the adoption of a
rule.

495—31.3(17A) Public rule-making docket.

31.3(1) Docket maintained. The agency shall maintain a
current public rule-making docket.

31.3(2) Anticipated rule making. The rule-making docket
shall list each anticipated rule-making proceeding. A rule-
making proceeding is deemed “anticipated” from thetime a
draft of proposed rules is distributed for internal discussion
within the agency. For each anticipated rule-making pro-
ceeding, the docket shall contain alisting of the precise sub-
ject matter which may be submitted for consideration by the
CEO for subsequent proposal under the provisions of lowa
Code section 17A.4(1)"a,” the name and address of agency
personnel with whom persons may communicate with re-
spect to the matter, and an indication of the present status
within the agency of that possible rule. The agency may also
include in the docket other subjects upon which public com-
ment is desired.

31.3(3) Pending rule-making proceedings. The rule-
making docket shall list each pending rule-making proceed-
ing. A rule-making proceeding is pending from thetimeit is
commenced, by publication in the lowa Administrative Bul-
letin of a Notice of Intended Action pursuant to lowa Code
section 17A.4(1)"a,” to the timeit is terminated, by publica-
tion of a Notice of Termination in the lowa Administrative
Bulletin or the effective date of the rule. For each rule-
making proceeding, the docket shall indicate:

a. The subject matter of the proposed rule;

b. A citation to all published notices relating to the pro-
ceeding;

c. Where written submissions on the proposed rule may
be inspected;

d. The time during which written submissions may be
made;

e. Thenames of personswho have made written requests
for an opportunity to make oral presentations on the proposed
rule, where those requests may be inspected, and where and
when oral presentations may be made;

f.  Whether awritten request for the issuance of aregula
tory analysis, or a concise statement of reasons, has been
filed; whether such an analysis or statement or afiscal impact
statement has been issued; and where any such written re-
quest, analysis, or statement may be inspected,;

0. The current status of the proposed rule and any agency
determinations with respect thereto;

h. Any known timetable for agency decisions or other
action in the proceeding;

i. The date of the rule’'s adoption;

j.  The dates of the rule's filing, indexing, and publica-
tion;

k. The date on which the rule will become effective; and

I. Where the rule-making record may be inspected.

495—31.4(17A) Notice of proposed rule making.

31.4(1) Contents. At least 35 days before the adoption of
arule, the agency shall cause Notice of Intended Action to be
published in the lowa Administrative Bulletin. The Notice of
Intended Action shall include:

a. A brief explanation of the purpose of the proposed
rule;

b. The specific legal authority for the proposed rule;

c. Except to the extent impracticable, the text of the pro-
posed rule;

d. Where, when, and how persons may present their
views on the proposed rule;

e. Where, when, and how persons may request an oral
proceeding on the proposed rule if the notice does not already
provide for one; and

f. A fiscal impact statement as described under 495—
31.7(17A,25B).

Where inclusion of the complete text of a proposed rulein
the Notice of Intended Action is impracticable, the agency
shall include in the notice a statement fully describing the
specific subject matter of the omitted portion of the text of
the proposed rule, the specific issues to be addressed by that
omitted text of the proposed rule, and the range of possible
choices being considered by the agency for the resolution of
each of those issues.

31.4(2) Incorporation by reference. A proposed rule may
incorporate other materials by reference only if it complies
with all of the requirements applicable to the incorporation
by reference of other materials in an adopted rule that are
contained in subrule 31.12(2).

31.4(3) Copies of notices. Persons desiring to receive
copies of future Notices of Intended Action by subscription
must file with the agency a written request indicating the
name and address to which such notices should be sent.
Within seven days after submission of a Notice of Intended
Action to the administrative rules coordinator for publication
in the lowa Administrative Bulletin, the agency shall mail or
electronically transmit a copy of that notice to subscribers
who have filed a written request for either mailing or elec-
tronic transmittal with the agency for Notices of Intended
Action. The written request shall be accompanied by pay-
ment of the subscription price which may cover the full cost
of the subscription service, including its administrative over-
head and mailing the Notices of Intended Action for a period
of one year.

495—31.5(17A) Public participation.

31.5(1) Written comments. For at least 20 days after pub-
lication of a Natice of Intended Action, persons may submit
arguments, data, and views, in writing, on the subject matter
of the published notice. Such written submissions should
identify each proposed rule to which they relate and should
be submitted to the person and address designated in the No-
tice of Intended Action.

31.5(2) Oral proceedings. The agency may, at any time,
schedule an oral proceeding on a Notice of Intended Action.
The agency shall schedule an oral proceeding if, within 20
days after the published Notice of Intended Action, awritten
request for an opportunity to make oral presentationsis sub-
mitted to the agency by the administrative rules review com-
mittee, a governmental subdivision, an agency, an associa
tion having not less than 25 members, or at least 25 persons.
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That request must also contain the following additional infor-
mation:

a. A request by one or moreindividual persons must be
signed by each of them and include the address and telephone
number of each of them.

b. A regquest by an association must be signed by an offi-
cer or designee of the association and must contain a state-
ment that the association has at least 25 members and the ad-
dress and telephone number of the person signing that re-
quest.

c. A request by an agency or governmental subdivision
must be signed by an official having authority to act on behalf
of the entity and must contain the address and telephone
number of the person signing that request.

31.5(3) Conduct of oral proceedings.

a. Applicability. Thissubrule appliesonly to those oral
rule-making proceedings in which an opportunity to make
oral presentations is authorized or required by lowa Code
section 17A.4(1)“b,” or this chapter.

b. Scheduling and notice. An ora proceeding on a No-
tice of Intended Action may be held in one or more locations
and shall not be held earlier than 20 days after notice of its
location and time is published in the lowa Administrative
Bulletin. That notice shall aso identify the applicable Notice
of Intended Action by ARC number and citation to the lowa
Administrative Bulletin.

c. Presiding officer. The agency, through an employee
of the agency, who is familiar with the substance of the rules
proposed in the Notice of Intended Action, shall preside at
the oral proceeding. The presiding officer shall prepare a
memorandum for consideration by the agency summarizing
the contents of the presentations made at the oral proceeding
unless the agency determines that such a memorandum isun-
necessary because the agency will personally listen to or read
the entire transcript of the oral proceeding.

d. Conduct of proceeding. At an ora proceeding on a
Notice of Intended Action, persons may make oral state-
ments and make documentary and physical submissions,
which may include data, views, comments or arguments con-
cerning the subject matter of the rules proposed in the Notice
of Intended Action. Personswishing to make oral presenta-
tions at such a proceeding are encouraged to notify the
agency at least one business day prior to the proceeding and
indicate the general subject of their presentations. At the pro-
ceeding, those who participate shall indicate their names and
addresses, identify any persons or organizations they may
represent, and provide any other information relating to their
participation deemed appropriate by the presiding officer.
Oral proceedings shall be open to the public and shall be re-
corded by stenographic or electronic means.

(1) At the beginning of an oral proceeding, the presiding
officer shall give abrief synopsis of the subject matter of the
rules proposed in the Notice of Intended Action, a statement
of the statutory authority for each proposed rule, and the rea-
sons for the agency’s decision to propose each rule. The pre-
siding officer may place time limitations on individual oral
presentations when necessary to ensure the orderly and expe-
ditious conduct of an oral proceeding. To encourage joint
oral presentations and to avoid repetition, additional time
may be provided for persons whose presentations represent
the views of other individuals as well astheir own views.

(2) Persons making oral presentations are encouraged to
avoid restating matters which have already been submitted in
writing.

(3) To facilitate the exchange of information the presiding
officer may, where time permits, open the floor to questions
or general discussion.

(4) The presiding officer shall have the authority to take
any reasonable action necessary for the orderly conduct of a
meeting.

(5) Physical and documentary submissions presented by
participants in an oral proceeding shall be submitted to the
presiding officer. Such submissions become the property of
the agency.

(6) An ord proceeding may be continued by the presiding
officer to alater time without notice other than by announce-
ment at the hearing.

(7) Participantsin an oral proceeding shall not be required
to take an oath or to submit to cross-examination. However,
the presiding officer in an oral proceeding may question par-
ticipants and permit the questioning of participants by other
participants about any matter relating to that rule-making
proceeding, including any prior written submissions made by
those participantsin that proceeding; but no participant shall
be required to answer any question.

(8) The presiding officer in an oral proceeding may per-
mit rebuttal statements and request the filing of written state-
ments subsequent to the adjournment of the oral presenta-
tions.

31.5(4) Additional information. In addition to receiving
written comments and oral presentations according to the
provisions of this rule, the agency may obtain information
concerning its proposed rules through any other lawful
means deemed appropriate under the circumstances.

31.5(5) Accessibility. The agency shall schedule ora pro-
ceedings in rooms accessible to and functional for persons
with physical disabilities. Personswho have special require-
ments should contact the person designated in the Notice of
Intended Action at the telephone number or address provided
in the Notice of Intended Action in advance of the proceeding
to arrange access or other needed services.

495—31.6(17A) Regulatory analysis.

31.6(1) Definition of small business. A “small business’
is defined in lowa Code section 17A.4A(7).

31.6(2) Mailing list. Small businesses or organizations of
small businesses may be registered on the agency’s small
business impact list by making a written application ad-
dressed to IPERS, 7401 Register Dr., PO. Box 9117, Des
Moines, lowa 50306-9117. The application for registration
shall state:

a. The name of the small business or organization of
small businesses;

b. Itsaddress;

¢. The name of a person authorized to transact business
for the applicant;

d. A description of the applicant’s business or organiza-
tion. An organization representing 25 or more persons who
qualify asasmall business shall indicate that fact; and

e. Whether the registrant desires copies of Notices of In-
tended Action at cogt, or desires advance notice of the subject
of al or some specific category of proposed rule making af -
fecting small business.

The agency may at any time request additional informa
tion from the applicant to determine whether the applicant is
qualified as a small business or as an organization of 25 or
more small businesses. The agency may periodically send a
letter to each registered small business or organization of
small businesses asking whether that business or organiza-
tion wishes to remain on the registration list. The name of a
small business or organization of small businesses will be re-
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moved from the list if a negative responseis received, or if no
response is received within 30 days after the letter is sent.

31.6(3) Time of mailing. Within seven days after submis-
sion of a Notice of Intended Action to the administrative
rules coordinator for publication in the lowa Administrative
Bulletin, the agency shall mail to all registered small busi-
nesses or organizations of small businesses, in accordance
with their request, either acopy of the Notice of Intended Ac-
tion or notice of the subject of that proposed rule making. In
the case of arule that may have an impact on small business
adopted in reliance upon lowa Code section 17A.4(2), the
agency shall mail notice of the adopted rule to registered
businesses or organizations prior to the time the adopted rule
is published in the lowa Administrative Bulletin.

31.6(4) Qualified requesters for regulatory analysis—
economic impact. The agency shall issue aregulatory analy-
sis of a proposed rule that conforms to the requirements of
lowa Code section 17A.4A(2)“a’ after a proper request
from:

a. The administrative rules coordinator;

b. The administrative rules review committee.

31.6(5) Qualified requesters for regulatory analysis—
business impact. The agency shall issue aregulatory anaysis
of aproposed rule that conforms to the requirements of lowa
Code section 17A.4A(2)"b” after a proper request from:

a. Theadministrative rules review committee;

b. The administrative rules coordinator;

c. Atleast 25 or more persons who sign the request pro-
vided that each represents a different small business;

d. An organization representing at least 25 small busi-
nesses. That organization shall list the name, address and
telephone number of not less than 25 small businessesiit rep-
resents.

31.6(6) Time period for analysis. Upon receipt of atimely
request for aregulatory analysis, the agency shall adhereto
the time lines described in lowa Code section 17A.4A(4).

31.6(7) Contents of request. A request for a regulatory
analysisis made when it ismailed or delivered to the agency.
Therequest shal be in writing and satisfy the requirements of
lowa Code section 17A.4A(1).

31.6(8) Contents of concise summary. The contents of the
concise summary shall conform to the requirements of lowa
Code sections 17A.4A(4) and 17A.4A(5).

31.6(9) Publication of a concise summary. The agency
shall make available, to the maximum extent feasible, copies
of the published summary in conformance with lowa Code
section 17A.4A(5).

31.6(10) Regulatory analysis contents—rules review
committee or rules coordinator. When aregulatory analysis
isissued in response to awritten request from the administra:
tive rules review committee, or the administrative rules coor-
dinator, the regulatory analysis shall conform to the require-
ments of lowa Code section 17A.4A(2)“a,” unless awritten
request expressly waives one or more of the items listed in
the section.

31.6(11) Regulatory analysis contents—substantial im-
pact on small business. When aregulatory analysisisissued
in response to awritten request from the administrative rules
review committee, the administrative rules coordinator, at
least 25 persons signing that request who each qualify as a
small business or by an organization representing at least 25
small businesses, the regulatory analysis shall conform to the
requirements of lowa Code section 17A.4A(2)"“b.”

495—31.7(17A,25B) Fiscal impact statement.
31.7(1) A proposed rule that mandates additional com-
bined expenditures exceeding $100,000 or combined expen-

ditures of at least $500,000 within five years by all affected
political subdivisions, the agency itself, or agencies and enti-
tieswhich contract with political subdivisionsto provide ser-
vices shall be accompanied by afiscal impact statement out-
lining the costs associated with the rule. A fiscal impact
statement shall satisfy the requirements of lowa Code section
25B.6.

31.7(2) If the agency determines at the time it adopts a
rule that the fiscal impact statement upon which the ruleis
based contains errors, the agency shall, at the sametime, is-
sue a corrected fiscal impact statement and publish the cor-
rected fiscal impact statement in the lowa Administrative
Bulletin.

495—31.8(17A) Timeand manner of rule adoption.

31.8(1) Time of adoption. The agency shall not adopt a
rule until the period for making written submissions and oral
presentations has expired. Within 180 days after the later of
the publication of the Notice of Intended Action, or the end of
oral proceedings thereon, the agency shall adopt arule pur-
suant to the rule-making proceeding or terminate the pro-
ceeding by publication of a notice to that effect in the lowa
Administrative Bulletin.

31.8(2) Consideration of public comment. Before the
adoption of arule, the agency shall consider fully all of the
written submissions and oral submissions received in that
rule-making proceeding or any memorandum summarizing
such oral submissions, and any regulatory analysis or fiscal
impact statement issued in that rule-making proceeding.

31.8(3) Reliance on agency expertise. Except as other-
wise provided by law, the agency may use its own experi-
ence, technical competence, specialized knowledge, and
judgment in the adoption of arule.

495—31.9(17A) Variance between adopted rule and pub-
lished notice of proposed rule adoption.

31.9(1) The agency shall not adopt arule that differs from
the rule proposed in aNotice of Intended Action on which the
rule is based unless:

a. The differences are within the scope of the subject
matter announced in the Notice of Intended Action and arein
character with the issues raised in that notice; and

b. Thedifferencesarealogica outgrowth of the contents
of that Notice of Intended Action and the comments sub-
mitted in response thereto; and

c. The Notice of Intended Action provided fair warning
that the outcome of that rule-making proceeding could be the
rule in question.

31.9(2) In determining whether a Notice of Intended
Action provided fair warning that the outcome of that rule-
making proceeding could be the rule in question, the agency
shall consider the following factors:

a. The extent to which persons who will be affected
should have understood that the rule making on which it is
based could affect their interests;

b. The extent to which the subject matter or the issues de-
termined by the adopted rule are different from the subject
matter or issues contained in the Notice of Intended Action;
and

c. The extent to which the effects of the adopted rule dif-
fer from the effects of the proposed rule contained in the No-
tice of Intended Action.

31.9(3) The agency shall commence a rule-making pro-
ceeding within 60 days of its receipt of a petition for rule
making seeking the amendment or repeal of an adopted rule
that differs from the proposed rule contained in the Notice of
Intended Action upon which the adopted rule is based, unless
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the agency finds that the differences are so insubstantial asto
make such a rule-making proceeding wholly unnecessary. A
copy of any such finding and the petition to which it responds
shall be sent to petitioner, the administrative rules coordina-
tor, and the administrative rules review committee, within
three days of itsissuance.

31.9(4) Concurrent rule-making proceedings. Nothingin
this rule sets aside the discretion of the agency to initiate,
concurrently, several different rule-making proceedings on
the same subject each with its appropriate Notice of Intended
Action.

495—31.10(17A) Exemptions from public rule-making
procedures.

31.10(1) Omission of notice and comment. To the extent
the agency for good cause finds that public notice and partici-
pation are unnecessary, impracticable, or contrary to the pub-
licinterest in the process of adopting a particular rule or set of
rules, the agency may adopt that rule or set of rules without
publishing advance Notice of Intended Action in the lowa
Administrative Bulletin and without providing for written or
oral public submissions prior to adoption. The agency shall
incorporate the required finding and a brief statement of its
supporting reasonsin each rule adopted in reliance upon this
subrule.

31.10(2) Categoriesexempt. Thefollowing narrowly tai-
lored categories of rules are exempted from the usual public
notice and participation regquirements because those require-
ments are unnecessary, impracticable, or contrary to the pub-
lic interest with respect to each category:

a. Rulesthat implement nondiscretionary federal law;

b. Rulesthat implement nondiscretionary state law;

c. Rulesimplementing contribution rates recommended
by IPERS;

d. Minor changes such as grammar, punctuation, spell-
ing and other scrivener’s errors that are otherwise nonsub-
stantive and serve only to make a correction; and

e. Any other categories added to thislist by rule making
where such an exemption is justified.

31.10(3) Public proceedings on rules adopted without
them. The agency may, at any time, commence a standard
rule-making proceeding for the adoption of a rule that is
identical or similar to arule adopted in reliance upon subrule
31.10(1). Upon written petition by a governmental subdivi-
sion, the administrative rules review committee, an agency,
the administrative rules coordinator, an association having
not less than 25 members, or at least 25 persons, the agency
shall commence a standard rule-making proceeding for any
rule specified in the petition that was adopted in reliance
upon subrule 31.10(1). Such a petition must be filed within
one year of the publication of the specified rule in the lowa
Administrative Bulletin as an adopted rule. A rule-making
proceeding on that rule must be commenced within 60 days
of thereceipt of such apetition. After astandard rule-making
proceeding commenced pursuant to this subrule, the agency
may either readopt the rule it adopted without benefit of all
usual procedures on the basis of subrule 31.10(1), or may
take any other lawful action, including the amendment or re-
peal of the rule in question, with whatever further proceed-
ings are appropriate.

495—31.11(17A) Concise statement of reasons.

31.11(1) General. When requested by a person, either
prior to the adoption of arule or within 30 days after its publi-
cation in the lowa Administrative Bulletin as an adopted rule,
the agency shall issue a concise statement of reasons for the
rule. Requestsfor such a statement must be in writing and be

delivered to the person designated in the Notice of Intended
Action at the address designated in the Notice of Intended
Action. Therequest should indicate whether the statement is
sought for all or only a specified part of the rule. Requests
will be considered made on the date received.

31.11(2) Contents. The concise statement of reasons shall
contain:

a. Thereasons for adopting the particular rule;

b. Anindication of any change between the text of the
proposed rule contained in the published Notice of Intended
Action and the text of the rule asfinally adopted, with the rea-
sons for any such change; and

c. The principal reasons urged in the rule-making pro-
ceeding for and against the rule, and the agency’s reasons for
overruling the arguments made against the rule.

31.11(3) Time of issuance. After a proper request, the
agency shall issue a concise statement of reasons by the later
of thetimetheruleis adopted or 35 days after receipt of the
request.

495—31.12(17A) Contents, style, and form of rules.

31.12(1) Contents. Each rule making by the agency shall
contain the text of each rule and, in addition:

a. The date the agency adopted the rule;

b. A brief explanation of the principal reasons for the
rule-making action if such reasons are required by lowa Code
section 17A.4A(1)"b,” or the agency inits discretion decides
to include such reasons;

c. A reference to dl rules repealed, amended, or sus-
pended by therule;

d. A reference to the specific statutory or other authority
authorizing adoption of the rule;

e. Any findings required by any provision of law as a
prerequisite to adoption or effectiveness of therule;

f. Effective duly 1, 1999, if the agency has not included
the subject matter of the proposed rule in a separate rule list-
ing categories of rules for which no waiver provision will be
included, a brief explanation of the principal reasons for the
failure to provide for waivers to the rule if no waiver provi-
sionisincluded and a brief explanation of any waivers or spe-
cial exceptions provided in the rule if such reasons are re-
quired by lowa Code section 17A.4A(1)"b,” or the agency in
its discretion decides to include such reasons; and

. The effective date of therule.

31.12(2) Incorporation by reference. The agency may in-
corporate by reference in a proposed or adopted rule, and
without causing publication of the incorporated material in
full, al or any part of acode, standard, rule, or other matter if
the agency finds that the incorporation of its text in the
agency proposed or adopted rule would be unduly cumber-
some, expensive, or otherwise inexpedient. The referencein
the agency proposed or adopted rule shall fully and precisely
identify the incorporated material by location, title, citation,
date, and edition, if any; and may state that the proposed or
adopted rule includes any later amendments or editions of the
proposed material that are binding on the agency by state or
federal law or regulation. The agency may incorporate such
material by reference in a proposed or adopted rule if copies
arereadily available to the public at the agency’s headquar-
ters. The agency shall retain permanently a copy of materials
that are incorporated by referencein arule. Copies of incor-
porated material may be obtained at cost from the agency.

31.12(3) References to materials not published in full.
When the administrative code editor decides to omit the full
text of aproposed or adopted rule because publication of the
full text would be unduly cumbersome, expensive, or other-
wise inexpedient, the agency shall prepare and submit to the
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administrative code editor for inclusion in the lowa Adminis-
trative Bulletin and lowa Administrative Code a summary
statement describing the specific subject matter of the
omitted material. Thissummary statement shall include the
title and a brief description sufficient to inform the public of
the specific nature and subject matter of the proposed
or adopted rules, and of significant issues involved in these
rules. The summary statement shall aso describe how a copy
of the full text of the proposed or adopted rule, including any
unpublished matter and any matter incorporated by refer-
ence, may be obtained from the agency. The agency will pro-
vide a copy of that full text at actual cost upon request and
shall ensure that copies of the full text are available for re-
view at the state law library and may make the standards
available electronicaly.

At the request of the administrative code editor, the
agency shall provide a statement explaining why publication
of the full text would be unduly cumbersome, expensive, or
otherwise inexpedient.

31.12(4) Styleand form. In preparing itsrules, the agency
shall follow the uniform numbering system, form, and style
prescribed by the administrative rules coordinator.

495—31.13(17A) Agency rule-making record.

31.13(1) Requirement. The agency shall maintain for
each separate rule making an index listing and summarizing
the rules being proposed, adopted, amended or repealed. In
addition, the agency shall maintain a rule-making record as
described in subrule 31.13(2) for each separate rule making
that it proposes, adopts, or terminates under the provisions of
lowa Code chapter 17A and this chapter. These indices and
rule-making records, including materials incorporated by
reference, are available for public inspection at IPERS' head-
quarters.

31.13(2) Contents of rule-making record. The agency
shall maintain afile containing the indices from each sepa-
rate rule making that it proposes, adopts, or terminates under
the provisions of lowa Code chapter 17A and this chapter.
Thisfile shall also include information showing the date of
publication in the lowa Administrative Bulletin and ARC
number where each applicable rule making was published.
Each separate rule-making record shall contain:

a. Copiesof al publicationsin the lowa Administrative
Bulletin with respect to a rule making and any file-stamped
copies of agency submissions to the administrative rules
coordinator concerning the rule making;

b. All written petitions for declaratory orders, al re-
quests for rule makings, all submissions by a governmental
subdivision, the administrative rules review committee, an
agency, the administrative rules coordinator, an association
having not less than 25 members, or at least 25 persons, and
all other written materials of afactual nature as distinguished
from opinion that are relevant to the merits of the rule and
that were created or compiled by the agency and considered
in connection with the formulation, proposal, or adoption of
arule or the proceeding upon which arule is based, except to
the extent the agency is authorized by law to keep them confi-
dential; provided, however, that when any such materials are
deleted because they are authorized by law to be kept confi-
dential, the agency shall identify in the record the particular
materials deleted and state the reasons for that deletion;

c. Any official transcript of ora presentations made in
the rule-making proceedings or, if not transcribed, the steno-
graphic record or electronic recording of those presentations,
and any memorandum prepared by a presiding officer sum-
marizing the contents of those presentations;

d. A copy of any regulatory analysis or fiscal impact
statement prepared for the rule-making proceedings,

e. A copy of the rule and any concise statement of rea-
sons prepared for therule;

f.  All petitions for amendment, repeal or suspension of
theruleg;

g. A copy of any objection to the issuance of that rule
without public notice and participation filed pursuant to lowa
Code section 17A.4(2) by the administrative rules review
committee, the governor, or the attorney general;

h. A copy of any objection to arulefiled by the adminis-
trative rules review committee, the governor, or the attorney
general pursuant to lowa Code section 17A.4(4), and any
agency response to such objection;

i. A copy of any significant criticism of the rule, includ-
ing asummary of any petitions for waiver of arule; and

j. A copy of any executive order concerning the rule.

31.13(3) Effect of record. Except as otherwise required
by a provision of law, the agency rule-making record re-
quired by this rule need not constitute the exclusive basis for
agency action on arule.

31.13(4) Maintenance of record. The agency shall main-
tain the rule-making record for a period of not less than five
years from the date the rules to which it pertains became ef-
fective.

495—31.14(17A) Filing of rules. The agency shal fileeach
rule it adoptsin the office of the administrative rules coordi-
nator. The filing must be executed as soon after adoption of
theruleasispracticable. At thetime of filing, each rule must
have attached to it any fiscal impact statement and any con-
cise statement of reasons that were i ssued with respect to that
rule. If afiscal impact statement or statement of reasons for
that rule was not issued until atime subsequent to the filing of
that rule, the note or statement must be attached to thefiled
rule within five working days after the note or statement isis-
sued. Infiling arule, the agency shall use the standard form
prescribed by the administrative rules coordinator.

495—31.15(17A) Effectivenessof rulesprior to publica-
tion.

31.15(1) Grounds. The agency may make arule effective
after itsfiling at any stated time prior to 35 days after itsin-
dexing and publication in the lowa Administrative Bulletin if
it finds that a statute so provides, the rule confers a benefit or
removes arestriction on some segment of the public, or that
the effective date of the rule is necessary to avoid imminent
peril to the public health, safety, or welfare.

The agency shall incorporate the required finding and a
brief statement of its supporting reasons in each rule adopted
in reliance upon this subrule.

31.15(2) Specia notice. When the agency makes arule
effective prior to its indexing and publication in reliance
upon the provisions of lowa Code section 17A.5(2)“b" (3),
the agency shall employ al reasonable efforts to make its
contents known to the persons who may be affected by that
rule prior to the rule's indexing and publication. The term
“all reasonable efforts’ requires the agency to employ the
most effective and prompt means of notice rationally calcu-
lated to inform potentially affected parties of the effective-
ness of the rule that is justified and practical under the cir-
cumstances considering the various alternatives available for
this purpose, the comparative costs to the agency of utilizing
each of those alternatives, and the harm suffered by affected
persons from any lack of notice concerning the contents of
the rule prior to itsindexing and publication. The means that
may be used for providing notice of such rules prior to their



IAB 11/12/03

NOTICES 887

IOWA PUBLIC EMPLOYEES RETIREMENT SY STEM[495](cont’ d)

indexing and publication include, but are not limited to, any
one or more of the following means: radio, newspaper, tele-
vision, signs, mail, telephone, personal notice or electronic
means.

A rule made effective prior to its indexing and publication
in reliance upon the provisions of lowa Code section
17A.5(2)"b" (3) shal include in that rule a statement describ-
ing the reasonabl e efforts that will be used to comply with the
requirements of this subrule.

495—31.16(17A) General statements of palicy.

31.16(1) Compilation, indexing, public inspection. The
agency shall maintain an official, current, and dated compila-
tion that is indexed by subject, containing all of its genera
statements of policy within the scope of lowa Code section
17A.2(11)"a” “c,” “f,” “g,” “h,” and “k.” Each addition to,
change in, or deletion from the official compilation must also
be dated, indexed, and arecord thereof kept. Except for those
portions containing rules governed by lowa Code section
17A.2(11)“f,” or otherwise authorized by law to be kept con-
fidential, the compilation must be made available for public
inspection and copying.

31.16(2) Enforcement of requirements. A genera state-
ment of policy subject to the requirements of this subrule
shall not be relied on by the agency to the detriment of any
person who does not have actual, timely knowledge of the
contents of the statement until the requirements of subrule
31.16(1) are satisfied. This provision is inapplicable to the
extent necessary to avoid imminent peril to the public health,
safety, or welfare.

495—31.17(17A) Review by agency of rules.

31.17(1) Any interested person, association, agency, or
political subdivision may submit awritten request to the ad-
ministrative rules coordinator requesting the agency to con-
duct aformal review of a specified rule. Upon approval of
that request by the administrative rules coordinator, the
agency shall conduct a formal review of a specified rule to
determine whether anew rule should be adopted or the rule
should be amended or repedled. The agency may refuse
to conduct areview if it has conducted such areview of the
specified rule within five years prior to the filing of the writ-
ten request.

31.17(2) In conducting the formal review, the agency
shall prepare within a reasonable time a written report sum-
marizing its findings, its supporting reasons, and any pro-
posed course of action. The report must include a concise
statement of the agency’s findings regarding the rule's effec-
tiveness in achieving its objectives, including a summary of
any available supporting data. The report shall also concise-
ly describe significant written criticisms of the rule received
during the previous five years, including a summary of any
petitions for waiver of the rule received by the agency or
granted by the agency. The report shall describe alternative
solutions to resolve the criticisms of the rule, the reasons any
were rejected, and any changes made in the rule in response
to the criticisms as well as the reasons for the changes. A
copy of the agency’s report shall be sent to the administrative
rules review committee and the administrative rules coordi-
nator. The report must also be available for public inspec-
tion.

These rules are intended to implement 1owa Code chapter
17A.

CHAPTER 32
QUALIFIED BENEFITSARRANGEMENT

495—32.1(97B) Qualified benefits arrangement. This
rule establishes a separate unfunded qualified benefits ar-
rangement (QBA) as provided for in lowa Code section
97B.49I. Thisarrangement is established for the sole purpose
of enabling IPERS to continue to apply the same formulafor
determining benefits payable to all employees covered by the
retirement system created under lowa Code chapter 97B, in-
cluding those whose benefits are limited by Section 415 of the
Internal Revenue Code.

32.1(1) The agency shall administer the QBA. The
agency has full discretionary authority to determine al ques-
tions arising in connection with the QBA, including its inter-
pretation and any factual questions arising under the QBA.
Further, the agency has full authority to make modifications
to the benefits payable under the QBA as may be necessary to
maintain the QBA’s qualification under Section 415(m) of
the Internal Revenue Code.

32.1(2) All members, retired members, and beneficiaries
of the agency are eligible to participate in the QBA if their
benefits would exceed the limitation imposed by Section 415
of the Internal Revenue Code. Participation is determined
for each plan year, and participation shall cease for any plan
year in which the benefit of aretiree or beneficiary isnot lim-
ited by Section 415 of the Internal Revenue Code.

32.1(3) On and after the effective date of the QBA, the
agency shall pay to each eligible retiree and beneficiary a
supplemental pension benefit equal to the difference between
the retiree’s or beneficiary’s monthly benefit otherwise pay-
able from the agency prior to any reduction or limitation be-
cause of Section 415 of the Internal Revenue Code and the
actual monthly benefit payable from the agency as limited by
Section 415. The agency shall compute and pay the supple-
mental pension benefits in the same form, at the same time,
and to the same persons as such benefits would have other-
wise been paid as amonthly pension under the agency except
for the IRC Section 415 limitations.

32.1(4) The agency shall determine the amount of bene-
fits that cannot be provided under the agency because of the
limitations of Section 415 of the Internal Revenue Code, and
the amount of contributions that must be made to the QBA as
a separate fund within the retirement fund created in lowa
Code section 97B.7. If applicable, feesfor the actuary’s ser-
vice shall be paid by the applicable employers.

32.1(5) Contributions shall not be accumulated under this
QBA to pay future supplemental pension benefits. Instead,
each payment of contributions by the applicable employer
that would otherwise be made to the agency shall be reduced
by the amount necessary to pay supplementa pension bene-
fits and administrative expenses of the QBA. The employer
shall pay to this QBA the contributions necessary to pay the
required supplemental pension payments, and these con-
tributions will be deposited in a separate fund which is a por-
tion of the retirement fund established under lowa Code sec-
tion 97B.7 and administered by the agency. Thisfundisin-
tended to be exempt from federal income tax under Sections
115 and 415(m) of the Internal Revenue Code. The agency
shall pay the required supplemental pension benefits to the
member out of the employer contributions so transferred.
The employer contributions otherwise required under the
terms of lowa Code sections 97B.11, 97B.49B and 97B.49C
shall be divided into those contributions required to pay sup-
plemental pension benefits hereunder, and those contribu-
tions paid into and accumulated in the retirement fund
created at lowa Code section 97B.7 to pay the maximum
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benefits permitted. Employer contributions made to a sepa-
rate fund provide supplemental pension benefits shall not be
commingled with the contributions paid into and accumu-
lated in the retirement fund created at lowa Code section
97B.7. The supplementa pension benefit liability shall be
funded on a plan-year-to-plan-year basis. Any assets of the
separate QBA fund not used for paying benefits for a current
plan year shall be used, as determined by the agency, for the
payment of administrative expenses of the QBA for the plan
year.
32.1(6) A member cannot elect to defer the receipt of all
or any part of the payments due under this QBA.

32.1(7) Payments under this rule are exempt from gar-
nishment, assignment, attachment, alienation, judgments,
and other legal processes to the same extent as provided un-
der lowa Code section 97B.39.

32.1(8) Nothing herein shall be construed as providing for
assetsto be held in trust or escrow or any form of asset segre-
gation for members, retirees, or beneficiaries. To the extent
any person acquires the right to receive benefits under this
QBA, theright shall be no greater than the right of any unse-
cured general creditor of the state of lowa.

32.1(9) ThisQBA isaportion of agovernmental plan as
defined in Section 414(d) of the Internal Revenue Code, isin-
tended to meet the requirements of Internal Revenue Code
Sections 115 and 415(m), and shall be so interpreted and
administered.

32.1(10) Amounts deducted from employer contributions
and deposited in the separate QBA fund shall not reduce the
amounts that are to be credited to employer contribution ac-
counts under lowa Code sections 97B.11, 97B.49B and
97B.49C.

This rule is intended to implement lowa Code section
97B.49I.

CHAPTER 33
UNIFORM RULES FOR WAIVERS

495—33.1(17A,97B,ExecOrd11l)  Applicability. This
chapter outlines auniform process for the granting of waivers
from rules adopted by the agency.

33.1(1) Agency authority. A waiver from rules adopted
by the agency may be granted in accordance with thisruleif:

a. The agency has exclusive rule-making authority to
promulgate the rule from which awaiver is requested or has
final decision-making authority over a contested case in
which awaiver is requested; and

b. No statute or rule otherwise controls the grant of a
waiver from the rule for which awaiver is requested.

33.1(2) Interpretiverules. This chapter shall not apply to
rules that merely define the meaning of a statute or other pro-
visions of law or precedent if the agency does not possess
delegated authority to bind the courts to any extent with its
definition.

33.1(3) Compliance with statute. No waiver may be
granted from a requirement that is imposed by statute. Any
waiver must be consistent with statute.

495—33.2(17A,97B,ExecOrd11) Criteriafor waiver. The
agency may issue an order granting awaiver, as applied to the
circumstances of a specified person, if the petitioner estab-
lishes by clear and convincing evidence that:

1. Application of the rule to that person would result in
hardship or injustice; and

2. Granting the waiver on the basis of the particular cir-
cumstances of that specified person would be consistent with
the public interest; and

3. Granting the waiver in that case would not prejudice
the substantial legal rights of any other person.

In determining whether awaiver would be consistent with
the public interest under paragraph “2,” the agency shall con-
sider whether, if the waiver is granted, the public interest will
be protected by other means that are substantially equivalent
to full compliance with the rule.

33.2(1) Theagency may condition the grant of a proposed
waiver on such reasonable conditions as are appropriate to
achieve the objectives of the particular rule in question
through alternative means.

33.2(2) This rule shall not preclude the agency from
granting waivers in other contexts or on the basis of other
standards if the agency deems it appropriate to do so and is
not prohibited by state or federal statute, federal regulations,
thisrule, or any other rule adopted under lowa Code chapter
17A from issuing such waivers.

33.2(3) The inadvertent granting of a waiver by the
agency shall not be deemed to be awaiver to which the provi-
sions of this rule apply but, depending on the facts and cir-
cumstances, the agency may limit enforcement of the af-
fected rule(s) on a prospective basis.

33.2(4) The petitioner shall bear the burden of persuasion
when a petition for waiver from an agency rule isfiled.

33.2(5) When the rule from which awaiver is sought es-
tablishes administrative deadlines, the agency shall balance
the special individual circumstances of the petitioner with the
overall goa of uniform treatment of al similarly situated
persons.

495—33.3(17A,97B,ExecOrd11) Processfor filing a peti-
tion. Any person may file with the agency a petition request-
ing awaiver, in whole or in part, of arule of the agency on the
ground that the application of the rule to the particular cir-
cumstances of that person would qualify for awaiver.

A petition for awaiver must be submitted in writing to the
Administrative Rules Coordinator, lowa Public Employees
Retirement System (IPERS), 7401 Register Drive, PO. Box
9117, Des Moines, lowa50306-9117. If the request relatesto
apending contested case, the request shall also be filed in the
contested case proceedings. Waiver rulings shall be made by
agency staff having jurisdiction over the particular issue and
having the authority to issue final rulings on appeal s regard-
ing such issues, provided that the CEO shall have final au-
thority with respect to all waiver rulings.

33.3(1) Contents of petition. A petition for waiver does
not need to follow a particular format, but must contain the
following elements.

a. The name, address, socia security number, and tele-
phone number of the petitioner and the name, address, and
telephone number of the petitioner’s representative, if any.

b. The specific rule or rules for which a waiver is re-
quested.

¢. The precise scope and operative period of the waiver
reguested, including any alternative means or other condition
or modification proposed to achieve the purposes of therule.

d. A signed statement from the petitioner attesting to the
accuracy of the facts provided in the petition.

e. An explanation of the reasons for the waiver, includ-
ing al material facts relevant to the waiver in question.

f. A description of any prior contacts between the
agency and the petitioner relating to the proposed waiver in-
cluding, but not limited to, alist or description of prior no-
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tices, investigative reports, advice, negotiations, consulta-
tions or conferences, contested case rulings, and penalties re-
lating to the proposed waiver.

g. The name, address, and tel ephone number of any per-
son or entity that would be adversely affected by the waiver
in question.

h. Any information known to the petitioner regarding the
agency’s treatment of similar cases.

i. The name, address, and telephone number of any per-
son with knowledge of the relevant facts relating to the pro-
posed waiver.

j-  Any signed releases required to obtain relevant infor-
mation from persons with knowledge of such information.

33.3(2) Burden of proof. When a petition isfiled for a
waiver, the burden of proof shall be on the petitioner to dem-
onstrate by clear and convincing evidence that the agency
should grant the waiver.

495—33.4(17A,97B,ExecOrd11) Additional information.
Prior to issuing an order granting or denying a petition for
waliver, the agency may request additional information from
the petitioner relating to the petition and surrounding cir-
cumstances. If the petition was not filed in a contested case,
the agency may, on its own motion or at the petitioner’s re-
guest, schedule a telephonic or in-person meeting between
the petitioner and agency representatives.

495—33.5(17A,97B,ExecOrd11) Notices. Within 30 busi-
ness days after receipt of a petition for waiver of arule, the
agency shall give notice of the pendency of the petition and a
concise summary of its contentsto al personsto whom notice
isrequired by any provision of law. In addition, the agency
may give notice to other persons.

If notice isrequired to be served, the agency may require
the petitioner to serve the notice on al persons to whom no-
ticeisrequired by any provision of law and provide awritten
statement to the agency attesting that notice has been pro-
vided.

495—33.6(17A,97B,ExecOrd11) Intervenors. Persons
who qualify asintervenors under any provision of law may in-
tervene in proceedings for waiver of aruleif they filetimely
petitions for intervention according to agency rules govern-
ing such intervention.

495—33.7(17A,97B,ExecOrd11) Hearing, ruling and
timing. The provisions of 495—Chapter 26 shall apply to
proceedings under this chapter if the petition for waiver is
filed in acontested case proceeding. Prior to issuing an order
granting or denying a proposed waiver, the agency shall de-
termine whether or not the facts aleged in the proposed waiv-
er are accurate and complete.

33.7(1) Ruling. An order granting or denying a proposed
waiver shall bein writing and shall contain areference to the
particular person and rule or portion thereof to which the or-
der pertains, a statement of the relevant facts and reasons on
which that action is based, and a description of the precise
scope (including any conditions) and operative period of the
waiver, if oneis granted.

33.7(2) Timing of ruling. The agency shall grant or deny a
petition for waiver as soon as practicable but, in any event,
shall do so within 120 days of its receipt, unless the petitioner
agrees to a later date or the agency, specifying good cause,
extends this time period with respect to a particular petition
for an additional 30 days. However, if a petition for waiver
has been filed in a contested case proceeding, the agency
shall grant or deny the petition no later than the time at which
the final decision in that contested case is issued.

33.7(3) When deemed denied. Failure of the agency to
grant or deny a petition for waiver within the required time
period shall be deemed adenia of that petition by the agency.

33.7(4) Service of order. Within seven days of its is-
suance, any order issued under this chapter shall be trans-
mitted to the petitioner or the person to whom the order per-
tains and to any other person entitled to such naotice by any
provision of law.

495—33.8(17A,97B,ExecOrd11) Defense. After an order
granting awaiver isissued, the order is a defense within its
terms and the specific factsindicated therein for the person to
whom the order pertainsin any proceeding in which the rule
in question is sought to be invoked.

495—33.9(17A,97B,ExecOrd11) Public availability. Sub-
ject to the provisions of lowa Code section 17A.3(1)“e,” the
agency shall maintain arecord of all orders granting and de-
nying waivers under this chapter. All final rulingsin response
to requests for waivers shal be indexed and available to mem-
bers of the public at the headquarters of the agency.

495—33.10(17A,97B,ExecOrd11) Rulesfrom which the
agency shall not grant waivers. The agency shall not grant
waivers from the following rules, except as otherwise indi-
cated in the following list.

1. Rules which implement state or federa law, if the
waiver could affect the taxability of pension benefits under
the Internal Revenue Code and regul ations thereunder or the
lowa Code and rules adopted thereunder;

2. Rules which set forth the formulas used to calculate
IPERS monthly retirement benefits, actuarial equivalents,
dividends, amounts to be credited to supplemental accounts
of active members, refunds, death benefits, and service pur-
chase costs;

3. Ruleswhich implement contribution rates and actuar-
ial assumptions set by IPERS;

4. Ruleswhich limit the release of confidential informa-
tion;

5. Ruleswhich implement contracts between the agency
and its vendors (except as permitted in such contracts);

6. Rulesgoverning separations, disciplinary actions, re-
ductionsin force, and grievances and appeals as permitted by
statute and applicable agency rules.

7. Rules governing the number of voting members of the
IPERS' investment board necessary to constitute a quorum
and the number of votes necessary to constitute a vote of that
board.

495—33.11(17A,97B,ExecOrd11) Voiding or cancella-
tion. A waiver isvoid if the material facts upon which the
petition is based are not true or if material facts have been
withheld or omitted. The agency may at any time cancel a
waiver upon appropriate notice and hearing if the agency
finds that the facts as stated in the request are not true, material
facts have been withheld or omitted, the alternative means of
compliance provided in the waiver have failed to achieve the
objectives of the statute, or the petitioner has failed to comply
with conditions set forth in the order.

495—33.12(17A,97B,ExecOrd11) Violations of condi-
tions. Violations of the conditions precedent to awaiver’'s ap-
prova shall be deemed to be violations of the particular rule
for which the waiver was granted and will be subject to the
same remedies or penalties.

495—33.13(17A,97B,ExecOrd11) Appeals. Appedsof the
agency’s decisions regarding proposed waivers shall befiled
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in writing within 30 days after notice of the decision is mailed
to the petitioner.

These rules are intended to implement Executive Order
Number 11 and lowa Code chapters 17A and 97B.

ARC 2927/B
REAL ESTATE COMMISSION[193E]

Notice of Termination

Pursuant to the authority of lowa Code sections 543B.18
and 543B.27, the Real Estate Commission hereby terminates
the rule making initiated by its Notice of Intended Action
published in the lowa Administrative Bulletin on August 6,
2003, asARC 2673B amending Chapter 9, “Fees,” lowaAd-
ministrative Code.

No one appeared at the public hearing held on August 26,
2003, in the Second Floor Professional Licensing Confer-
ence Room, 1920 SE Hulsizer, Ankeny, lowa, and no written
comments were received.

On September 11, 2003, the Commission voted 4-1 to ter-
minate the rule making commenced in ARC 2673B after
concerns were raised by the Administrative Rules Review
Committee on September 10, 2003.

ARC 2914B

TRANSPORTATION
DEPARTMENT([761]

Notice of Intended Action

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 307.10,
307.12 and 328.12, the Department of Transportation hereby
gives Notice of Intended Action to amend Chapter 700,
“Aeronautics Administration,” Chapter 710, “Airport Im-
provement Program,” Chapter 715, “Commercial Air Ser-
vice Marketing Program,” Chapter 716, “Commercial Air
Service Airport Infrastructure Program,” and Chapter 720,
“lowa Airport Registration,” lowa Administrative Code.

Amendments to these chapters were identified as a result
of reviews conducted in accordance with Executive Order
Number 8. Items 1, 2, 5, and 12 update the office name, ad-
dress and telephone number and add references to the Web
site. Item 3 changes the preapplication deadline for the fed-
eral program to the due date requested by the Office of Avi-
ation. Thiswill allow enough time for federal approval prior
to the start of the federal fiscal year. I1tem 4 changes the dead-
line for the state program to the date specified in the applica
tion in order to dlow timefor inclusion in the annual accom-
plishment program. Items 6 and 7 remove language that is
unnecessarily specific. Item 7 aso adds anew subrule identi-
fying that equipment purchases are an ineligible project ac-
tivity. Items8 and 17 update the office name. Item 9 rescinds
arequirement that is unnecessarily restrictive at the applica-
tion stage. Item 10 changesthetitle of Chapter 716. Item 11
updates the purpose to match the new title of the chapter and
is updated to reflect the source of funds. Items 13 and 14
create consistency between other administrative rules
regarding aviation. Item 15 adds a new subrule to add a

maintenance-related facility as an eligible project. Item 16
removes unnecessary language and creates consistency be-
tween other administrative rules regarding aviation. Item 18
removes language that is placed in the contract agreement.
Item 19 updates the implementation clause for Chapter 716.
Items 20 and 23 clarify that Form 300025 is an lowa form
and identifies the office to which the form should be sent.
Item 21 clarifies the registration procedure. Item 22 adds
language to clarify that FAA inspections of airports certified
under 14 CFR Part 139 are accepted in lieu of state inspec-
tions. Items 24 and 25 update references to FAA circulars
that set out safety standards to reflect the most current edi-
tions.

These rules do not provide for waivers. Any person who
believes that the person’s circumstances meet the statutory
criteriafor awaiver may petition the Department for awaiver
under 761—Chapter 11.

Any person or agency may submit written comments con-
cerning these proposed amendments or may submit awritten
reguest to make an oral presentation. The comments or re-
quest shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments or request.

2. Reference the number and title of the proposed rule, as
given in this Notice, that is the subject of the comments or
request.

3. Indicate the general content of a requested oral pre-
sentation.

4. Be addressed to the Department of Transportation, Di-
rector’s Staff Division, 800 Lincoln Way, Ames, lowa
50010; fax (515)239-1639; Internet E-mail address tracy.
george@dot.state.iaus.

5. Bereceived by the Director’s Staff Division no later
than December 2, 2003.

A meeting to hear requested oral presentations is sched-
uled for Friday, December 5, 2003, at 9 am. in the Moda Di-
vision Conference Room of the Department of Transporta-
tion, 800 Lincoln Way, Ames, lowa.

The meeting will be canceled without further notice if no
oral presentation is requested.

These amendments are intended to implement |owa Code
chapters 328, 329 and 330.

Proposed rule-making actions:

ITEM 1. Amend rule 761—700.2(17A) asfollows:

761—700.2(17A) Location and submission of documents.
Requests for information, assistance or formsand all submis-
sionsshall be sent to: Office of Aeronautics Aviation, Air-and

’ 800 Llncoln Way, Ames,

59313—telephen&@15)23¥-33@1
lowa 50010; telephone (515)239-1691. Information and

forms are also available through the Internet at http: /.
iawings.com.

This rule is intended to implement lowa Code section
17A.3.

ITEM 2. Amend rule 761—710.3(17A) asfollows:

761—710.3(17A) Location and information. Requestsfor
information, forms or assistance in completing the forms, and
all submissions shall be sent to: Office of Aeronautics Avi-

ation Air-and-Transit Division, lowa Department of Trans-
portation, Park-Fair Mall, 100 East Euclid-Avenue-Suite 7,
Des Maoinestowa 50313 800 Lincoln Way, Ames, lowa
50010; telephone (515)239-1691. Information and forms



IAB 11/12/03

TRANSPORTATION DEPARTMENT[761](cont’ d)

are also available through the Internet at http://www.
iawings.com.

This rule is intended to implement lowa Code section
17A.3.

ITEM 3. Amend paragraph 710.4(3)“b” asfollows:

b. The completed preapplication for federal airport im-
provement funds shall be sent to the department at the ad-
dress in rule 710.3(17A). The preapplication must be re-
ceived by the department on-or-before October-1 by the due
date requested by the office of aviation to be considered for
funding in the subsequent federal fiscal year.

ITEM 4. Amend subrule 710.5(3) as follows:

710.5(3) Application for funding. The department shall
distribute the application instructions and forms annually to
each publicly owned airport in lowa. The applicant shall
send the completed application to the department at the ad-
dressinrule 710.3(17A). The application must be received
on-or-before October-1 by the due date specified in the ap-
plication instructions to be considered for funding in the sub-
sequent state fiscal year.

ITEM 5. Amend subrule 715.3(3) as follows:

715.3(3) The program shall be administered by the de-
partment’s office of aeronautics aviation. Information, in-
structions and application forms may be obtained from: Of-
fice of Aeronadtics Aviation, lowa Department of Trans-
portation, 490—East—EueI+d—A¥enu<.LSu|4<.L7—D%—M@m%
lowa 50313; telephone (515)237-3301 800 Lincoln Way,
Ames, lowa 50010; telephone (515)239-1691; or through the
Internet at http://mww.iawings.com.

ITEM 6. Amend rule 761—715.4(328) as follows:

761—715.4(328) Eligible project activities. Activitiesthat
are digible for reimbursement include, but are not limited to,
the following:

715, 4(1) Advertls ng—;adre—telewsgn—mew%thea&eps

715.4(3) Service improvement activities—including, but
not limited to, route analyses, service studies, airline presen-
tations and other activities targeted at increasing air service
from an existing or new entry airline.

ITEM 7. Amend rule 761—715.5(328) as follows:

761—715.5(328) Indligible project activities. Activities
that are not eligible for reimbursement include, but are not
limited to, thefollowmg

715.5(1) An

715.5(4) Administrative costs associated with the com-
mercial air service marketing program or with daily opera-
tion of the airport.

715.5(5) Equipment purchases associated with the com-
mercial air service marketing program or with daily opera-
tion of the airport.
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ITEM 8. Amend rule 761—715.7(328), introductory
paragraph, asfollows:
761—715.7(328) Application. Completed applications
shall be submitted to the Office office of -Aeronauticsaviation
and shall contain:

ITEM 9. Rescind and reserve subrule 715.7(5).
ITEM 10. Amend 761—Chapter 716, title, asfollows:

COMMERCIAL AIR SERVICE AIRPORT
VERTICAL INFRASTRUCTURE PROGRAM

ITEM 11. Amend rule 761—716.1(328) as follows:

761—716.1(328) Purpose. The purpose of the commercial
air service airport vertical infrastructure program is to pro-
vide funding for improvements to the vertical infrastructure
at lowa'sten commercia air service airports. The source of
funds is an appropriation i !
i : i fromthe
lowa general assembly.

ITEM 12. Amend rule 761—716.3(328) as follows:

761—716.3(328) Information. Program information, in-
structions, and forms may be obtained from the Office of
Program-Management Aviation, lowa Department of Trans-
portation, 800 Lincoln Way, Ames, lowa 50010; telephone
(515)239-1145 239-1691; or through the Internet at
http: //Amww.i awings.com.

ITEM 13. Amend subrule 716.5(1) as follows:

716.5(1) Terminal building construction or renovation in-
cluding associated design, land acquisition, grading; and
foundation work;-floor-slabs-and-utilities.

ITEM 14. Amend subrule 716.5(2) as follows:

716.5(2) Hangar construction or renovation including as-
sociated design, land acquisition, grading; and foundation
work;floor-slabs-and utilities.

ITEM 15. Amend rule 761—716.5(328) by adding the
following new subrule:

716.5(3) Maintenance facility building construction or
renovation including, but not limited to, associated design,
land acquisition, grading and foundation work.

ITEM 16. Rescind and reserve rule 761—716.6(328).

ITEM 17. Amend subrule 716.7(2) as follows:
716.7(2) Completed work plans shall be submitted to the

office of program-management aviation.
ITEM 18. Rescind and reserve subrule 716.8(3).

ITEM 19. Amend 761—Chapter 716, implementation
clause, asfollows:
These rules are intended to implement 1owa Code sections

8.57 and 328.12 and-1998 lowa-Acts,-chapter 1219 _section
14,

ITEM 20. Amend subrule 720.4(1) as follows:

720.4(1) Application for site approval. The sponsor shall
complete lowa Department of Transportation Form 300025,
“Airport Site Approva and Registration Application,” and
submit it to the

office of aviation. This lowa formis avail-
able from the Office of Avi ation, lowa Department of Trans-
portation, 800 Lincoln Way, Ames, lowa 50010; telephone
(515)239-1691; or through the Internet at http://www.

iawings.com.
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ITEmM 21. Amend subrule 720.4(5) as follows:
720. 4(5) Reglstratlon renewal.

Each alrport shall apply
annually for aregistration renewal on aform provided by the
department. The department shall issue aregistration certif-
icate to a public-use airport if the airport isin compliance
with the registration requirements.

ITEM 22. Amend subrule 720.4(6) as follows:

720.4(6) Airport inspection. Each registered public-use
airport is subject to inspection by the department at any rea-
sonable time. |If the departmental inspection reveals an un-
safe condition or failure to meet the minimum safety stan-
dards, the department shall record that fact and shall notify
the airport sponsor inwriting. An FAA inspection of an air-
port certified under 14 CFR Part 139 may be accepted in lieu
of an inspection by the department.

ITEM 23. Amend subrule 720.5(1) as follows:
720.5(1) The sponsor shall complete an application for a
certificate of site approval on Form 300025 and submlt it to

off|ce of aV|aI|on In the appl |cat|on the sponsor shall certlfy
that the airport, when completed, will be safe and adequate
for the sponsor’s intended use.

ITEM 24. Amend paragraph 720.10(2)“b” asfollows:

b. Marking. A hard-surfaced runway or taxiway shall be
marked according to FAA Advisory Circular 150/5340-1F
150/5340-1H as amended through Decem-
ber 1, 2000. A turf landing strip or area shall have markers at
all corners of the runway to delineate the runway limits. All
markers shall be readily discernible from both the air and the
ground.

ITEM 25. Amend paragraph 720.10(3)"a” asfollows:

a. Approaches shall be clear of obstructions above a
glide path of 20:1 from the ends of each usable runway. If an
obstruction exists in an approach zone, the runway threshold
on a paved runway shall be displaced in accordance with
FAA Advisory Circular 150/5300-13, Appendix 2, as
amended through February-24,1992 October 1, 2002, and
marked in accordance with FAA Advisory Circular 150/
5340-1F, 150/5340-1H as amended through August- 16,1991
December 1, 2000. On aturf runway, the runway end mark-
ers shall be relocated to provide the prescribed obstruction
clearance. The runway length remaining between the dis-
placed threshold and the departure end of the runway is the
landing distance available.
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Notice of Intended Action

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 307.10
and 307.12, the Department of Transportation hereby gives
Notice of Intended Action to rescind Chapter 718, “ General
Aviation Hangar Revolving Loan Fund,” lowa Administra-
tive Code.

2003 lowa Acts, Senate File 97, section 7, repealed lowa
Code section 330.2 that established the Aviation Hangar Re-
volving Loan Fund. Therefore, this chapter is no longer
needed.

Any person or agency may submit written comments con-
cerning this proposed amendment or may submit awritten re-
quest to make an oral presentation. The comments or request
shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments or request.

2. Reference the number and title of the proposed rule, as
given in this Notice, that is the subject of the comments or
request.

3. Indicate the general content of a requested oral pre-
sentation.

4. Be addressed to the Department of Transportation, Di-
rector’'s Staff Division, 800 Lincoln Way, Ames, lowa
50010; fax (515)239-1639; Internet E-mail address tracy.
george@dot.state.iaus.

5. Bereceived by the Director’s Staff Division no later
than December 2, 2003.

A meeting to hear requested oral presentations is sched-
uled for Friday, December 5, 2003, at 10 am. in the Modal
Division Conference Room of the Department of Transporta-
tion, 800 Lincoln Way, Ames, lowa.

The meeting will be canceled without further notice if no
oral presentation is requested.

This amendment is intended to implement lowa Code
chapter 330.

Proposed rule-making action:

Rescind and reserve 761—Chapter 718.
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Pursuant to the authority of 2003 lowa Acts, House File
692, section 79(5), the Grow lowa Values Board amends
Chapter 1, “Rules Applicable to All Chapters,” adopts Chap-
ter 2, “Organization and Structure,” amends Chapter 3,
“Grow lowa Vaues Fund Financial Assistance,” and adopts
Chapter 4, “University and College Financial Assistance
Program,” Chapter 51, “Public Records and Fair Information
Practices,” Chapter 52, “Board Procedure for Rule Making,”
Chapter 53, “Petition for Rule Making,” Chapter 54, “Peti-
tion for Declaratory Order,” and Chapter 55, “Uniform Waiv-
er and Variance Rules,” lowa Administrative Code.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on September 17, 2003, as ARC
2747B.

These amendments establish application requirements,
evaluation criteria and procedures by which the lowa Values
Board (1VB) will process requests for financial assistance
from the lowa Values Fund (1VF), including the University
and College Financial Assistance. These rulesinclude pro-
cedures for petitions for rule making and declaratory orders,
a process by which a rule waiver or variance can be re-
guested, policies and procedures concerning public records
and fair information practices and procedures by which the
Board adopts rules.

The Board actively sought input about the amendments,
particularly on the issue of the wage levels and how best
to implement the statutory goals of increasing the wealth of
lowans, expanding and stimulating the economy, and in-
creasing the population of lowa as described in 2003 lowa
Acts, House File 692, section 83.

Eight public hearings, with atotal of approximately 157
attendees, were held around the state during September and
October. Hearings were held in Mount Pleasant, Davenport,
Cedar Falls, Spencer, Atlantic, Mason City and Des Moines
(2 hearings). Information about the amendments was made
available through the following means:

1. Posting the proposed amendments and the
public hearing schedule on IDED’s Web site at www.
iowasmartidea.com.

2. Sending an E-mail noticeto the IVB E-mail distribu-
tionlist. At thetime of distribution, there were 185 names of
individuals who had signed up viathe Web site to receivein-
formation about the lowa Values Fund and its boards. The
notice directed them to the Web site for alisting of the dates,
locations and times of the public hearings.

3. Sending an E-mail notice to the IDED E-mail distribu-
tionlist. At thetime of distribution there were 927 names on
thelist. Included on this list were the following groups:

e Board of Supervisors, Chairpersons

e |DED Board Members

e County Economic Development Contacts (County/
Community Economic Development organization or, if
none Mayor and/or City Clerk)

Chambers of Commerce

Council of Governments

Community College Economic Developers
Professional Devel opers of lowa

State Representatives

Small Business Development Centers
State Senators
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Utility Contacts

lowa Taxpayers Association

lowa Bankers Association

Association of Business and Industry

National Federation of Independent Businesses
State of lowa, Insurance Division

John Pappajohn Centers

e |lowa Capital Investment Corporation (ICIC) Board
members

e |lowa Capital Investment Board (ICIB) Board mem-
bers

4. Distributing the proposed amendments at meetings,
conferences and other appropriate locations. For example, in
Ames at the “Farms, Food and the Future” conference on Au-
gust 28, 2003, lowa Values Board members participated in a
breakout session about the lowa Values Fund and handed out
copies of the proposed amendments. Board members also
personally communicated with members of the public in
their areas about the IVB public hearings, gave presentations
to local groups, and met with interested individuals to hear
their comments.

5. Including a notice in the IDED electronic news etter
of the opportunity to comment on the proposed amendments.

6. Issuing apress release announcing the public hearing
schedule. In some public hearing locations, there was also a
local press announcement about the date, time and location
of the hearing.

The lowa Values Board Administrative Rules Committee
observed the following common themes emerging from the
written and oral comments received:

1. Wages. No comments were received regarding the es-
tablishment of a statewide eligibility threshold. The follow-
ing proposals for wage threshol ds were suggested:

e 130 percent of the average county or regiona wage
with a 12-month “ramp up” period to allow a company to
meet the wage rate.

e 130 percent of the average county wage or $13.55,
whichever is higher.

e 120 percent of the regional wage, using the five re-
gionsidentified in the IVF legislation.

2. Benefits. Severa individuals expressed the opinion
that employers receiving IVF financial assistance should be
required to pay insurance benefits for their employees. The
two proposals that were presented were:

e Pay 80 percent of a standard medical and dental plan
(thisis similar to the statutory requirement for participation
in the New Jobs and Income Program).

* Pay benefits, but use more flexible language in the
rules to allow a wider array of benefits to be considered.
Some liked the definition IDED has in the pending rules for
the New Capital Investment Program (NCIP) (261—Chapter
64, published herein as ARC 2915B).

3. Good corporate citizen. At most of the hearings,
people expressed the view that IVF financial assistance
should only be awarded to companies that are in compliance
with environmental and worker safety statutes. Specifically,
companies should be required to disclose any environmental
and worker safety law violations within the past five years
and report on corrective actions taken.

4. Repayment “clawback” provisions. There was a
strong sense that companies that do not perform as pledged
should be required to repay I VF financial assistance. I1n addi-
tion to having contract terms to require repayment, Board
members received comments to the effect that the rules
should make a clear statement that such companieswill be re-
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quired to agree to “ clawback” provisions as a condition of re-
ceiving funds.

5. Thethreeindustry clusters. There was support for tar-
geting IVF funds in the areas of life sciences, advanced
manufacturing and information solutions as long as other
businesses are not excluded from eligibility.

6. Small businesses; entrepreneurial start-up businesses.
Several members of the public attending the hearings asked
Board members to consider having different eligibility re-
quirements for start-up businesses. The opinion was that
these businesses may not create many jobs, but they do create
wealth and could create business opportunities in fields/
industries/markets not aready in existence in the state.

7. IVF dlocation for CEBA, VAAPFAP, TSBFAP
There was support for an IVF alocation of $11 million for
CEBA and VAAPFAP. At the Atlantic public hearing, there
was a suggestion that TSBFAP aso be included in the $11
million allocation.

Following areview of all the comments, IDED staff rec-
ommendations and discussion among Committee members,
the IVB Administrative Rules Committee prepared amend-
ments for adoption by the lowa Values Board. The lowaVal-
ues Board made the following revisions to the proposed
amendments:

1. Three changes were made in subrule 1.2(3).

e The fina rules retain the alocation for CEBA and
VAAPFAP. In addition, this subrule was revised to authorize
the Board to alocate funds for the Entrepreneurial Ventures
Assistance (EVA) Program, the Targeted Small Business Fi-
nancial Assistance Program (TSBFAP), and other IDED pro-
grams.

e Language was added to this subrule to alow the Board
to allocate a portion of IVF funds for start-up projects. This
revision specifies that a “start-up” business is one that has
been in business for less than three years and one that has an
identifiable market, a viable product for market and a com-
mitment to remain in lowa. Start-up businesses are exempt
from the wage level and job count requirements of these
rules.

e In reviewing the proposed amendments and 2003
lowa Acts, House File 683, section 66(5), it was pointed out
that there was a difference between the proposed amendment
and the statute. The subrule specifies that the “board” could
allocate a portion of the funds to IDED for technical assis-
tance, information technology, and air, rail or river port
transportation-related purposes. The statute states that the
“department” may use funds for these purposes. To correct
thisinconsistency, the final subrule refers to “department.”

Subrule 1.2(3) now reads as follows:

“1.2(3) Allocation of money in the fund.

“a. Money appropriated to the fund is to be used for the
purposes stated in subrule 1.2(1), including funding for pro-
grams administered by the department. These appropriations
are subject to actual receipt of moneys by the fund. If money
received by the fund is less than the amount appropriated,
such amount will be prorated proportionately. The board
shall allocate a percentage of the moneys for business start-
ups, business expansion, business modernization, business
attraction, business retention, and marketing. The board will
allocate funds semiannually. The board may adjust the al-
location if it determines that it is necessary to do so to ensure
the availability of funds in those categories in which the
greatest need is demonstrated to exist or to respond to invest-
ment opportunities. The board may allocate an amount to the
VAAPFAP program (rules for the VAAPFAP program are lo-

IAB 11/12/03

cated at 261—Chapter 57), the CEBA program (rulesfor the
CEBA program are located at 261—Chapter 53), the entre-
preneurial ventures assistance (EVA) program (rules for the
EVA program are located at 261—Chapter 60), the targeted
small business financial assistance program (TSBFAP)
(rules for the TSBFAP are located at 261—Chapter 55) and
other programs administered by the department. The depart-
ment may use funds appropriated under 2003 lowa Acts,
House File 683, section 66, to procure technical assistance
from either the public or private sector, for infor-
mation technology purposes, and for rail, air, or river port
transportation-related purposes.

“The board may allocate a portion of the funds to assist
start-up businesses. Start-up businesses are defined as those
that have been in business for less than three years. A start-
up business shall demonstrate that its project has an identifi-
able, viable market; aviable product ready for market; and a
commitment to stay in lowa. Start-up businesses are exempt
from the wage level and job count requirements in these
rules.

“b. Applications submitted by businesses seeking finan-
cial assistance from programs that are administered by the
department, but funded with values fund money shall comply
with the department’s application procedures for those pro-
grams. Notwithstanding the foregoing, the board shall have
final authority to approve or deny such applications where
such authority is granted to the board by law.”

2. Subrule 1.5(2) was revised to specificaly refer to re-
payment (“clawback”) provisions. All IVF contractsfor fi-
nancial assistance must include reimbursement provisions if
the business does not fulfill the obligations stated in the con-
tract. Language was added to allow specific repayment pro-
visions to be negotiated on a project-by-project basis. The
subrule was also revised to extend the date by which a con-
tract must be signed from 60 days to 120 days from the award
date. The subrule now reads as follows:

“1.5(2) Contract required. The board shall direct the de-
partment to prepare an agreement, which includes, but is not
limited to, adescription of the project to be completed by the
business; the wage, job and education standards of the jobsto
be created or retained that contribute to attaining the statutory
goals of the fund; length of the project period; conditions to
disbursement as approved by the board; and the reimburse-
ment requirements of the business or other penaltiesimposed
on the business in the event the business does not fulfill its
obligations described in the contract and other specific re-
payment provisions (“clawback provisions’) to be nego-
tiated on a project-by-project basis. Successful applicants
will be required to execute an agreement within 120 days of
the approval. Failure to do so may result in action by the
board to rescind the award. The 120-day time limit may be
extended by the board for good cause shown.”

3. A new subrule 3.2(2) was adopted regarding wage
requirements for IVF assistance. The subrule establishes
award amounts based on adliding scale. The higher the aver-
age wage, the higher the allowable per job award amount.
Percentages are based on average county or regiona wage
rates using the calculations described. Fifty percent or more
of the jobs must start at 110 percent of the average county or
regional wage. Award terms and amounts are based on fac-
tors such as percentage of loan versus forgivable loan, indus-
try cluster, potential for agglomeration, job quaity and bene-
fits. The new subrule reads as follows:

“3.2(2) Wage requirements and award amounts.
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“a. Wage requirement. Fifty percent or more of the jobs
must start at 110 percent of the average county wage or aver-
age regional wage, whichever islower.

“b. Award amounts. Award amounts shdl be based on the
average wage of those jobs that meet or exceed the following
wage requirements (only qualified jobs will be counted):

“Percent of Average County Wage
or Average Regional Wage Award Amount
“110% up to $3,000 per job
“120% up to $4,000 per job
“130% up to $5,000 per job
“140% up to $6,000 per job
“150% up to $7,000 per job

“c. Definitions. The percentages described in paragraph
“b" are based on the average county wage or average regional
wage, whichever islower. Asused inthisrule, thefollowing
definitions shall apply:

“* Average county wage' means the average the depart-
ment calculates annually using the most current four quarters
of wage and employment information as provided in the
Quarterly Covered Wage and Employment Data report as
provided by the lowa workforce development department,
audit and analysis section. Agricultural/mining and govern-
mental employment categories are deleted in compiling the
wage information.

“*Average regiona wage means the wage calculated
annually by the department using a methodology in which
each particular county is considered to be a geographic center
of alarger economic region. The wage threshold for the cen-
tral county is calculated using the average wage of that
county, plus each adjoining lowa county, so that the resulting
figure reflects aregional average that is representative of the
true labor market area. In performing the calculation, the
greatest importanceis given to the central county by weight-
ing it by afactor of four, compared to aweighting of one for
each of the other adjoining counties. The central county is
given the greatest importance in the cal cul ation because most
of the employeesin that central county will come from that
same county, as compared to commuters from other adjoin-
ing counties.

“d. Award terms and amounts shall be based on factorsin-
cluding, but not limited to, percentage of loan versus forgiv-
able loan, industry cluster, potential for agglomeration, job
quality and benefits.”

e Rule 264—3.5(80GA,HF692,HF683), numbered
paragraph “7,” was revised to require applicants to describe
any violations of law in the preceding five years, including
environmental and worker safety statutes, rules and regula-
tions. For any violations, applicants shall provide an ex-
planation of any mitigating circumstances and corrective ac-
tion taken to achieve compliance. Numbered paragraph “7”
now reads as follows:
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“7. A description of any violations of law in the preceding
five years including, but not limited to, worker safety stat-
utes, rules and regulations. The description must include
violations of afederal or state environmental protection stat-
ute, regulation or rule within the previous five years. If the
violations serioudly affected the public health or safety, or the
environment, the business shall provide an explanation of
any mitigating circumstances and corrective action taken to
achieve compliance. If requested by the department, the
business shall provide copies of materials documenting the
type of violation(s), any fees or penalties assessed, court fil-
ings, final disposition of any findings and any other informa:
tion which would assist the department, the committee and
the board in understanding the nature of any violation(s).”

The Board finds, pursuant to lowa Code section
17A.5(2)"b" (2), that the normal effective date of the amend-
ments, 35 days after publication, should be waived and the
amendments be made effective on October 22, 2003, upon fi-
ling. Chapters 1 and 3, which were Adopted and Filed Emer-
gency in the August 20, 2003, lowa Administrative Bulletin
as ARC 2698B, included rules providing for an expiration
date. Itisbeneficial to the public to have fina rulesin place
prior to the expiration of those emergency rules on October
28, 2003. Thiswill prevent a period of time when no rules
would bein effect and the Board would be unable to take ac-
tion on applications. The emergency implementation of the
amendments ensures the existence of program rulesto allow
the Board to respond to investment opportunities as quickly
as possible, and provides a level playing field for financial
assistance applicants. Theimmediate implementation of the
amendments allows the program to be administered based on
changes made as a result of public comments reflecting the
public’s views about program requirements.

The Grow lowa Values Board adopted these amendments
on October 22, 2003.

These amendments became effective on October 22, 2003.

These amendments are intended to implement 2003 lowa
Acts, House File 692, and House File 683.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendmentsto Chs 1, 3; adopt Chs 2, 4,
51 to 55] is being omitted. With the exception of the changes
noted above, these amendments are identical to those pub-
lished under Notice as ARC 2747B, |AB 9/17/03.

[Filed Emergency After Notice 10/22/03, effective 10/22/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03]
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Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
adopts new Chapter 64, “New Capital Investment Program,”
lowa Administrative Code.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin as ARC 2676B on August 6, 2003.

The new rules implement the New Capital Investment
Program (NCIP) as authorized by 2003 lowa Acts, House
File 677. The rules establish application procedures and
evaluation criteria, detail the tax benefits available to ap-
proved businesses, and establish the contractual and com-
pliance components of the program.

A public hearing on the new chapter was held on August
27, 2003. No members of the public attended this hearing,
but the Department did receive two comments during the
comment period:

1. A question was raised about one of the eligibility re-
quirements stated in subrule 64.3(1). To be dligible to re-
ceive benefits, a company was required to provide compre-
hensive health benefitsto all full-time employees. Theissue
iswhether this factor should be an eligibility requirement or
part of the evaluation process. Upon closer review of the leg-
islation, the Department concurred with the assessment that
the legidation did not mandate insurance benefits as an eligi-
bility requirement. In thefinal rules, the provision of insur-
ance benefitsis now a part of the application eval uation proc-
essand 15 points are available for this criterion. A new para-
graph “d" regarding insurance benefits was added to subrule
64.3(3), and a definition of “ comprehensive health benefits’
isnow provided in rule 261—64.2(80GA HF677).

2. Comments were received from the Department of
Revenue (DR) concerning the “capital investment” defini-
tion. Staff of DR suggested, and the department has incorpo-
rated, technical correctionsto paragraph “3” in this definition
to update and clarify the language regarding the lease of
property.

The Department al so received comments from the Admin-
istrative Rules Review Committee regarding the application
approval process. The Department made changes to subrule
64.3(2) to address the Committee’s comments. The fina
rules now specify when an application will be referred for fi-
nal action to the IDED Board of Directors versus the Direc-
tor’s office,

The IDED Board adopted these rules on October 16, 2003.

These rules are intended to implement 2003 lowa Acts,
House File 677.

These rules will become effective on December 17, 2003.

The following new chapter is adopted.

CHAPTER 64
NEW CAPITAL INVESTMENT PROGRAM

261—64.1(80GA,HF677) Purpose. The purpose of the new
capital investment program is to promote new economic de-
velopment through new capital investments that upgrade and
expand the capabilities of lowa businesses by allowing the
businesses to be more competitive in the world economy.

261—64.2(80GA HF677) Definitions.
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“Act” means 2003 lowa Acts, House File 677.

“Average county wage” means the average wage the de-
partment calculates annually using the most current four
quarters of wage and employment information as provided in
the Quarterly Covered Wage and Employment Data report as
provided by the lowa workforce development department,
audit and analysis section. Agricultural/mining and govern-
mental employment categories are deleted in compiling the
wage information.

“Biotechnology-related processes’ means the use of cel-
lular and biomolecular processes to solve problems or make
products. Farming activities shall not be included for pur-
poses of this definition.

“Board” means the lowa department of economic devel-
opment board.

“Capital investment” means;

1. The costs of manufacturing machinery and equipment
and computers, as defined in lowa Code section
427A.1(1)"e” and “j,” which are purchased for use in the op-
eration of the business. The purchase price shall be depre-
ciated in accordance with generally accepted accounting
principles.

2. The cost of improvements madeto real property that is
used in the operation of the business.

3. The purchase price of real property and any existing
buildings and structures located on the real property. For
purposes of this definition, if the businessisleasing the prop-
erty, the overall cost or value of the lease shall congtitute a
capital investment if the lease is treated as a capital transac-
tion for tax purposes. A capital transaction for tax purposes
means that the asset must be depreciated for federal income
tax purposes. The business must be depreciating the leased
property on the business'sincome tax return in order to claim
an investment tax credit for the cost or value of the leased
property.

“Community” means a city, county, or other entity estab-
lished pursuant to lowa Code chapter 28E.

“Comprehensive health benefits’ means a standard medi-
cal insurance plan provided by the business and of which
the business pays at least 80 percent of the premiums for
employee-only coverage. The department shall determine
what constitutes a standard medical insurance plan. Addi-
tional health benefits provided and paid for by the business
may be considered in situations in which the business is pay-
ing alesser percentage of the medical premiums. Additiona
health benefits include dental insurance, vision insurance,
prescription drug coverage and health promotion programs.

“Department” means the lowa department of economic
development.

“Director” means the director of the lowa department of
economic development.

“Full-time” means the equivalent of employment of one
person:

1. For 8 hours per day for a5-day, 40-hour workweek for
52 weeks per year, including paid holidays, vacations, and
other paid leave, or

2. The number of hours or days per week, including paid
holidays, vacations and other paid leave, currently estab-
lished by schedule, custom, or otherwise, as constituting a
week of full-time work for the kind of service an individual
performs for an employing unit.

“Job creation goa” means the number of new high-quality
jobs that the business pledged to create in its application.

“Program” means the new capital investment program.

“Project” means the activity, or set of activities, proposed
in the application by the business, which will result in accom-
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plishing the goals of the program and for which the business
requests benefits. A project may include the start-up, loca-
tion, or expansion of a business.

“Project completion” means the date of completion of all
improvements necessary for the start-up, location, or expan-
sion of the business within the community.

“Project initiation” means any one of the following:

1. The start of construction of new or expanded build-
Ings,

2. The start of rehabilitation of existing buildings;

3. The purchase or leasing of existing buildings; or

4. Theingtalation of new machinery and equipment or
new computers to be used in the operation of the business's
project.

The purchase of land or signing an option to purchase land
or earth moving or other site development activities not in-
volving actual building construction, expansion or rehabil-
itation shall not constitute project initiation.

“Retained jobs’ means the full-time jobs that are at risk of
being eliminated if the project does not proceed as planned.

“Tax credit certificate” means a document issued by the
department to an approved business which indicates the
amount of unused investment tax credit the business may re-
ceive in the form of arefund.

“Value-added agricultural products’ means agricultural
products which, through a series of activities or processes,
can be sold at a higher price than the original purchase price.

261—64.3(80GA,HF677) Applying for benefits.

64.3(1) Eligibility requirements. To be digible to receive
benefits under this program, a business shall meet all of the
following requirements:

a Businessclosures. The business has not closed or re-
duced its operation in one area of the state and rel ocated sub-
stantially the same operation in the community. Thisrequire-
ment does not prohibit a business from expanding its opera-
tion in the community if existing operations of asimilar na-
turein the state are not closed or substantially reduced.

b. Retail businesses. Thebusinessisnot aretail business
or abusiness where entrance is limited by a cover charge or
membership requirement.

c. Capital investment. The business shall make a new
capital investment of at least $1 million within three years of
application approval.

d. Environmenta or worker safety violations. The busi-
ness has not, within the five years prior to the application
date, violated state or federal environmental or worker safety
statutes, rules or regulations. If such violations have oc-
curred, the business must demonstrate that there were miti-
gating circumstances or that such violations did not serioudly
affect public health or safety or the environment. The busi-
ness shall provide with the application an affidavit stating
that this requirement has been met.

e. Projectinitiation. A businessshall not be eligible for
benefits under this program if the project for which it isre-
guesting benefits has been initiated.

f. Violationsof law. If the department finds that a busi-
ness has arecord of violations of law over athree-year period
that tends to show a consistent pattern, the business shall not
be eligible for benefits under this program. Thetime period
that will be reviewed for violations of afederal or state envi-
ronmental statute, regulation, or rule is the previous five
years as required by lowa Code section 15A.1(3)“a.”

64.3(2) Application. The department shall develop a
standardized application and make it available to a business
applying for benefits. The application procedures are as fol-
lows:

a.  Applications may be submitted at any time.

b. The community in which the business's project will
be located shall review the application to determine whether
the businessis eligible for benefits. If the community deter-
mines that the businessis eligible, it shall approve by resolu-
tion the start-up, location, or expansion of the business for the
purpose of receiving program benefits. The community shall
then submit the application for benefits to the department.

c. Each application received from a community will be
reviewed by the department. The department may request
additional information from the business applying for bene-
fits or use other resources to obtain the needed information.

d. Department staff will rate applications according to
the criteriain subrule 64.3(3).

e. Decision making on applications.

(1) Applicationswhich involve the creation of 50 or more
new jobs and a capital investment equal to or greater than the
minimum capital investment required by the new jobsand in-
come program shall be referred to the board. The minimum
capital investment required by the new jobs and income pro-
gram is $10 million indexed to 1993 dollars based on the
gross national product implicit price deflator published by
the Bureau of Economic Analysis of the United States De-
partment of Commerce. Department staff will prepare are-
port for the board which includes the staff recommendation
and the application’s rating. The board will make the final
decision to approve, defer, or deny the application.

(2) For al other applications, department staff will pre-
sent their recommendation and the application’srating to the
director. The director will make the final decision to ap-
prove, defer, or deny the application.

f. Written notification of the board's or the director’s
decision will be sent to the business within two weeks of the
date on which the decision is made.

64.3(3) Application rating system. Each application will
be reviewed and rated using the following criteria:

a. Community and state impacts. Factors to be consid-
ered include, but are not limited to, the following:

(1) Impact of the proposed project on the community and
the state.

(2) Local/regiona community funding match.

(3) Impact on in-state competitors.

Maximum — 20 points.

b. Impact on current and new jobs. Factorsto be consid-
ered include, but are not limited to, the following:

(1) Impact on the business's current employees, including
the potential for increased skills and wages, as aresult of this
project.

(2) Total number of jobsto be created as the result of the
project and the starting wages for these jobs.

(3) Number of high-quality jobs to be created. “High-
quality jobs’ means new full-time or new career-type posi-
tions that have a starting wage equal to or greater than the av-
erage county wage.

(4) Number of retained jobs.

(5) Other characteristics that contribute to the quality of
jabs, including but not limited to turnover rate, safe working
environment, and additional fringe benefits.

Maximum — 35 points.

c. Impact on the business. Factors to be considered in-
clude, but are not limited to, the following:

(1) Impact that the investment will have on the ability of
the business to expand, upgrade, or modernize its capabili-
ties.
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(2) The extent to which the new capital investment will
result in a more productive and competitive business enter-
prise and workforce.

(3) Potential for future growth in the industry.

Maximum — 30 points.

d. Insurance benefits. The business provides compre-
hensive health benefits, as defined in rule 261—64.2(80GA,
HF677), to al full-time employees. If the business meetsthis
criterion, it will receive 15 points.

The maximum total score possible is 100 points. Projects
that score less than 60 points will not be recommended for
approval to the director.

64.3(4) Project period. An approved business must com-
plete its project within three years of the application approval
date. If the project involvesthe creation of new high-quality
jobs, the approved business must, upon reaching its job cre-
ation goal, maintain those jobs for two additional years.

64.3(5) Negotiations. The department reserves the right
to enter into negotiations with a business regarding the
amount of benefits the business may be eligible to receive.
The department reserves the right to negotiate the amount of
all benefits except the refund of sales, services, and use taxes
paid to contractors and subcontractors.

261—64.4(80GA ,HF677) Benefits. Thefollowing benefits
may be available to an approved business. The amount of the
benefits will be negotiated by the department with the ap-
proved business and reflected in the executed agreement.

64.4(1) Sales, services, and use tax refund. Pursuant to
lowa Code section 15.331A, the approved business shall be
entitled to arefund of the sales and use taxes paid under lowa
Code chapters 422 and 423 for gas, electricity, water, or sew-
er utility services, goods, wares, or merchandise, or on ser-
vices rendered, furnished or performed to or for a contractor
or subcontractor and used in the fulfillment of awritten con-
tract relating to the construction or equipping of afacility be-
ing built, expanded, or rehabilitated as part of the project.
Taxes attributable to intangible property and furniture and
furnishings shall not be refunded.

To receive arefund of sales, services, and use taxes paid to
contractors or subcontractors, the approved business must,
within one year after project completion, make an applica-
tion to the lowa department of revenue.

64.4(2) Research activities credit. Pursuant to lowa Code
section 15.335, the approved business shall be entitled to a
research activities credit. This tax credit shall be allowed
against taxes imposed under lowa Code chapter 422, division
Il (personal) or division Il (corporate). Thisincentiveisa
tax credit for increasing research activitiesin this state during
the period the business is participating in the program. This
credit may equal up to 6%z percent of the state's apportioned
share of the qualifying expenditures for increasing research
activities. The state's apportioned share of the qualifying ex-
penditures for increasing research activitiesis a percent equal
to theratio of qualified research expendituresin this state to
total qualified research expenditures. Thiscreditisin addi-
tion to the credit authorized in lowa Code sections 422.10
and 422.33, subsection 5. If the business is a partnership,
S corporation, limited liability company, or an estate or trust
electing to have the income taxed directly to the individual,
an individual may claim the tax credit allowed. Any tax cred-
it in excess of the tax liability shall be refunded to the ap-
proved business with interest computed under lowa Code
section 422.25. Thistax credit may be used by another busi-
ness with which the approved businessis affiliated and with
which the approved business files state income tax returns on
a consolidated basis. In lieu of claiming a refund, the ap-

proved business may elect to have the overpayment credited
toitstax liability for the following year.

64.4(3) Investment tax credit or insurance premium tax
credit.

a. Investment tax credit. An approved business may
claim atax credit equal to a percentage of the new capital in-
vestment directly related to the approved project. The per-
centage shall be equal to the amount provided in paragraph
“c.” Any credit in excess of the tax liability for the tax year
may be credited to the tax liability for the following seven
years or until depleted, whichever occursfirst.

Thetax credit shall be allowed against taxes imposed un-
der lowa Code chapter 422, division Il (personal), division
I11 (corporate), or division V (franchise). Thistax credit may
be used by another business with which the approved busi-
nessis affiliated and with which the approved business files
state income tax returns on a consolidated basis. If the busi-
nessisapartnership, S corporation, limited liability compa
ny, cooperative organized under lowa Code chapter 501 and
filing as a partnership for federal tax purposes, or an estate or
trust electing to have the income taxed directly to the individ-
ual, an individual may claim the tax credit allowed. The
amount claimed by the individual shall be based upon the pro
rata share of the individual’s earnings from the partnership,
S corporation, limited liability company, cooperative orga
nized under lowa Code chapter 501 and filing as a partner-
ship for federal tax purposes, or estate or trust.

The approved business may not claim an investment tax
credit for acapital investment above the amount stated in the
agreement described in subrule 64.5(1). An approved busi-
ness may instead, prior to project completion, seek to amend
the contract, allowing the business to receive an investment
tax credit for additional capital expenditures.

b. Insurance premium tax credits. An approved business
may claim atax credit equal to a percentage of the new capi-
tal investment directly related to the start-up, location, or ex-
pansion of an approved business under the program. The
percentage shall be equal to the amount provided in para
graph “c.” Thetax credit shall be allowed against taxesim-
posed in lowa Code chapter 432. Any credit in excess of the
tax liability for the tax year may be credited to the tax liability
for the following seven years or until depleted, whichever oc-
cursfirst. The approved business may not claim an insurance
premium tax credit for acapita investment above the amount
stated in the agreement described in subrule 64.5(1). An ap-
proved business may instead, prior to project completion,
seek to amend the contract, allowing the businessto receive
an insurance premium tax credit for additional capital expen-
ditures.

c. Tax credit percentage. The amount of tax credit
claimed under this subrule shall be determined as follows:

(1) If the department determines, based on the application
of the approved business, that high-quality jobs are not
created but economic activity within the state is advanced,
the approved business may claim atax credit of up to 1 per-
cent of the amount of new capital investment, as described in
the agreement.

(2) If the department determines, based on the application
of the approved business, that one to five high-quality jobs
are created, the approved business may claim atax credit of
up to 2 percent of the amount of new capital investment, as
described in the agreement.

(3) If the department determines, based on the application
of the approved business, that six to ten high-quality jobs are
created, the approved business may claim atax credit of up to
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3 percent of the amount of new capital investment, as de-
scribed in the agreement.

(4) If the department determines, based on the application
of the approved business, that 11 to 15 high-quality jobs are
created, the approved business may claim atax credit of up to
4 percent of the amount of new capital investment, as de-
scribed in the agreement.

(5) If the department determines, based on the application
of the approved business, that 16 or more high-quality jobs
are created, the approved business may claim atax credit of
up to 5 percent of the amount of new capital investment, as
described in the agreement.

64.4(4) Investment tax credit refunds. Subject to prior ap-
proval by the department, in consultation with the lowa de-
partment of revenue, an approved business whose project
primarily involves the production of value-added agricultur-
al products or uses biotechnology-related processes may
elect to apply for arefund of al or a portion of an unused tax
credit. For purposes of this subrule, an approved businessin-
cludes a cooperative described in Section 521 of the Internal
Revenue Code whose project primarily involves the produc-
tion of ethanol. Therefund may be used againgt atax liability
imposed under lowa Code chapter 422, division Il (person-
al), division Il (corporate), or division V (franchise). To ap-
ply to receive arefund of all or aportion of an unused invest-
ment tax credit, the following procedures apply:

a. Department approval required. The department will
determine whether an approved business's project primarily
involves the production of value-added agricultural products
or uses biotechnology-related processes.

b. How to apply for tax credit certificate. The business
shall apply for atax credit certificate using the form provided
by the department. Requests for tax credit certificateswill be
accepted between May 1 and May 15 of each fiscal year.
Only those approved businesses that have completed projects
before the May 1 filing date may apply for atax credit certifi-
cate. For acooperative described in Section 521 of the Inter-
nal Revenue Code, the department shall require the coopera
tive to submit alist of members whom the cooperative wishes
to receive atax credit certificate for their prorated share of
ownership. The cooperative shall submit itslist in acomput-
erized electronic format that is compatible with the system
used or designated by the department. The computerized list
shall, at aminimum, include the name, address, social securi-
ty number or taxpayer identification number, business tele-
phone number and ownership percentage, carried out to six
decimal places, of each cooperative member approved for a
tax credit certificate. The cooperative shall also submit ato-
tal dollar amount of the unused investment tax credit for
which the cooperative’s members are requesting atax credit
certificate.

c. Application processing. The department will make
public by June 1 of each fiscal year the total number of re-
quests for tax credit certificates and the total dollar amount of
requested tax credit certificates that have been submitted.
The department will issue tax credit certificates within area-
sonable period of time following the June 1 announcement.

d. Issuance of tax credit certificates. The department
shall not issue tax credit certificates to approved businesses
in the new capital investment program, the new jobs and in-
come program, and the enterprise zone program which total
more than $4 million during afiscal year. If the department
receives applications for tax credit certificates in excess of
$4 million, the applicants shall receive certificates for a pro-
rated amount. In such a case, the tax credit requested by an
approved business will be prorated based upon the total dol-

lar amount of requested tax credit certificates received during
the fiscal year. This proportion will be applied to the amount
requested by each approved business to determine the
amount of the tax credit certificate that will be distributed to
each businessfor the fiscal year. For example, if an approved
business submits a request in the amount of $1 million and
the total amount of requested tax credit certificates equals
$8 million, the business will be issued atax credit certificate
in the amount of $500,000.

illi N
VM m:”:gz =50% x $1 million = $500,000

e. When clamed. Tax credit certificates shall not be val-
id until the tax year following the date of project completion.
The tax credit certificates shall not be transferred except in
the case of a cooperative as described in Section 521 of the
Internal Revenue Code whose approved project primarily in-
volves the production of ethanol. For such cooperative, the
individual members of the cooperative are approved to re-
ceive the tax credit certificates. The approved business may
not claim atax credit refund unless atax credit certificate is-
sued by the department is attached to the taxpayer’s tax re-
turn for the tax year in which the tax credit refund is claimed.
Any unused investment tax credit in excess of the amount of
the tax credit certificate issued by the department may be car-
ried forward for up to seven years after the qualifying asset is
placed in service or until the tax credit is depleted, whichever
occurs first.

f. Carryforward. An approved business may apply for a
tax credit certificate once each year for up to seven years after
the qualifying asset is placed in service or until the approved
business's unused investment tax credit is depleted, which-
ever occursfirst. For example, an approved business which
completes a project in October 2004 and has an investment
tax credit of $1 million may apply for atax credit certificate
in May 2005. If, because of the proration of the $4 million of
available refundable credits for the fiscal year, the businessis
awarded a tax credit certificate in the amount of $300,000,
the business may claim the $300,000 refund and carry for-
ward the unused investment tax credit of $700,000 up to
seven years or until the credit is depleted, whichever occurs
first.

261—64.5(80GA,HF677) Agreement, compliance, and
repayment provisions.

64.5(1) Agreement. After the department negotiates the
amount of benefits that the approved business shall receive
and approves the application, the department shall enter into
an agreement with the approved business. This agreement
shall include, but is not limited to:

a. Provisions governing the requirements of the Act and
these rules which the approved business agreed to satisfy as
described in the approved application;

b. Reporting requirements such as an annual certifica-
tion by the approved businessthat it isin compliance with the
Act and these rules;

¢. Theamount or level of tax benefits the approved busi-
ness shall receive as negotiated by the department; and

d. The method of determining the amount of benefits re-
ceived by the approved business, which will be repaid in the
event of the failure to maintain the requirements of the Act
and these rules.

In addition the agreement shall specify that an approved
business that fails to maintain the requirements of the Act and
these rules shall not receive benefits for each year during
which the businessis not in compliance. The approved busi-
ness and the department must execute the agreement within
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180 days from the application approval date. If the agree-
ment is not signed by that date, the department may rescind
the benefits awarded to the approved business unless the ap-
proved business has received prior written permission from
the department to exceed the time frame for an agreed-upon
time period.

64.5(2) Annual certification. An approved business shall
certify annually to the community and the department that
the business is in compliance with the Act, these rules, and
the agreement it has entered into with the department.

64.5(3) On-site monitoring. The approved business shall,
upon prior reasonable notice and at any time (during normal
business hours), permit the department, its representatives or
the state auditor to examine, audit or copy any plans and
work details pertaining to the project; all of the approved
business's books, records, and accounts relating to the proj-
ect; and all other documentation or materials related to the
agreement.

64.5(4) Repayment of benefits. If the approved business
has received benefits and fails to meet and maintain any of
the requirements of the Act, these rules, or the agreement, the
business is subject to repayment of all or a portion of the
benefits that it has received. The repayment will be calcu-
lated asfollows:

a. Job creation. If the approved business does not meet
its job creation goal as defined in the agreement or fails to
maintain the required number of jobs, the business shall re-
pay a percentage of the tax credits claimed under subrules
64.4(2) and 64.4(3). The repayment percentage will be equal
to the percentage of jobs that the approved business failed to
create or maintain.

b. Wages and benefits. If the approved businessfailsto
comply with the wage or benefit requirements outlined in the
agreement, the business shall not receive the tax credits de-
scribed in subrules 64.4(2) and 64.4(3) for each year during
which the businessis not in compliance.

c. Capitd investment. If the approved business does not
meet the capital investment requirement in the agreement, re-

ayment of the tax credits claimed under subrules 64.4(2)
and 64.4(3) shall be calculated as follows:

(1) If the business has not met the minimum investment
requirement of $1 million, the business shall repay all of the
benefits that it has received.

(2) If the business has met 50 percent or less of the
pledged capital investment, the business shal repay the same
percentage in benefits as the percentage that the business
failed to invest.

(3) If the business has met more than 50 percent but not
more than 75 percent of the pledged capital investment, the
business shall repay one-half of the percentage in benefits
that the business failed to invest.

(4) If the business has met more than 75 percent but not
more than 90 percent of the pledged capital investment, the
business shall repay one-quarter of the percentage in benefits
that the business failed to invest.

d. Sdling, disposing, or razing of property. If, within
five years of purchase, the approved business sells, disposes
of, razes, or otherwise renders unusable all or a part of the
land, building, or other existing structures for which an in-
vestment tax credit or insurance premium tax credit was
claimed under subrule 64.4(3), the income tax liability of the
approved business for the year in which all or part of the
property is sold, disposed of, razed, or otherwise rendered
unusable shall be increased by one of the following amounts:

(1) 100 percent of the tax credit claimed under subrule
64.4(3) if the property ceases to be approved for the tax credit
within one full year after being placed in service.

(2) 80 percent of the tax credit claimed under subrule
64.4(3) if the property ceasesto be approved for the tax credit
within two full years after being placed in service.

(3) 60 percent of the tax credit claimed under subrule
64.4(3) if the property ceasesto be approved for the tax credit
within three full years after being placed in service.

(4) 40 percent of the tax credit claimed under subrule
64.4(3) if the property ceasesto be approved for the tax credit
within four full years after being placed in service.

(5) 20 percent of the tax credit claimed under subrule
64.4(3) if the property ceasesto be approved for the tax credit
within five full years after being placed in service.

64.5(5) Layoffsor closures. If an approved business ex-
periences a layoff within the state or closes any of its facili-
tieswithin the state prior to receiving the benefits and assis-
tance, the department may reduce or eiminate all or aportion
of the benefits and assistance. If a business experiences a
layoff within the state or closes any of its facilities within the
state after receiving the benefits and assistance, the business
may be subject to repayment of al or a portion of the benefits
and assistance that it has received.

64.5(6) Extensions. If an approved businessfailsto meet
its requirements under the Act, these rules, or the agreement,
the department, in consultation with the community, may
elect to grant the business a one-year period to meet the re-
quirements. Only one 12-month extension will be granted to
the approved business. Extensions may be granted only
when one of the following conditions applies:

a. The delay in achievement of the job creation goal or
pledged capital investment was caused by events over which
the approved business had no control and could not have rea-
sonably predicted and there is a reasonable probability that
the originally proposed job creation goal or pledged capital
investment can be achieved; or

b. The project does not fit under paragraph “a’ and the
approved business has demonstrated to the department’s sat-
isfaction the existence of special circumstances.

261—64.6(80GA,HF677) Amendments. Any substantive
change to an approved project will be considered a contract
amendment. The amendment must be requested in writing.
No amendment will be valid until approved by the depart-
ment.

261—64.7(80GA,HF677) Other benefits. An approved
business may receive other applicable federal, state, and local
incentives and tax creditsin addition to those provided in this
program. However, an approved business which participates
in this program shall not receive any funds, tax credits, or in-
centives from the new jobs and income program or the enter-
prise zone program.

These rules are intended to implement 2003 lowa Acts,
House File 677.

[Filed 10/14/03, effective 12/17/03]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.
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ARC 2931B strikes the phrase “in the instruction of students.” Subrule
22.7(5) adds a new area of concentration, School Library
Media—PK-grade 12. The amendment to subrule 22.13(1)

EDUCATIONAL EXAMINERS expands the options for renewal requirements.
BOARD [ 282] Notice of Intended Action was published in the lowa Ad-

Adopted and Filed

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby amends Chapter 14,
“Issuance of Practitioner’s Licenses and Endorsements,”
lowa Administrative Code.

These amendments set forth procedures to combine the
elementary and secondary principal endorsementsto allow a
person to obtain the endorsement authorizing the person to
serve as an elementary or secondary principal without regard
to the grade level at which the person accrued teaching expe-
rience. The amendments also include competencies for the
supervisor of special education to allow a PK-12 administra-
tor to serve also as a supervisor of special education. These
amendments, in part, are intended to implement 2003 lowa
Acts, House File 549, which amends lowa Code section
272.2.

The current subrule for an elementary principal endorse-
ment was used as a foundation for the amendments. There-
fore, the current subrule for a secondary principal endorse-
ment is rescinded.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on August 6, 2003, as ARC 2669B. A
public hearing on the amendments was held on September 9,
2003. No one attended the public hearing. One written com-
ment was received and presented to the Board for discussion.
The Board voted to adopt the amendments as published un-
der Notice, with no changes.

These amendments are intended to implement lowa Code
chapter 272 as amended by 2003 lowa Acts, House File 549.

These amendments will become effective December 17,
2003.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [14.142(1), 14.142(2)] is being omitted.
These amendments are identical to those published under No-
ticeas ARC 2669B, |AB 8/6/03.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03.]

ARC 2930B

EDUCATIONAL EXAMINERS
BOARD[282]

Adopted and Filed

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby amends Chapter 22,
“Paraeducator Certificates,” lowa Administrative Code.

These amendments modify the requirements for the para-
educator certificate and add anew area of concentration. The
amendment to subrule 22.6(5) clarifies that paraeducators
need to complete competenciesin the areas of reading, writ-
ing and mathematics. The amendment to subrule 22.7(2)

ministrative Bulletin on August 20, 2003, asARC 2715B. A
public hearing on the amendments was held on September
24, 2003. No one attended the public hearing, and no written
comments were received. These amendments areidentical to
those published under Notice.

These amendments are intended to implement |owa Code
chapter 272.

These amendments will become effective December 17,
2003.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [22.6(5), 22.7(2), 22.7(5), 22.13(1)] is be-
ing omitted. These amendments are identical to those pub-
lished under Notice as ARC 2715B, I1AB 8/20/03.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03]

ARC 2922B

EMERGENCY MANAGEMENT
DIV1SION[605]

Adopted and Filed

Pursuant to the authority of lowa Code section 29C.8, the
Emergency Management Division hereby amends Chapter 7,
“Local Emergency Management,” lowa Administrative
Code.

The rules in Chapter 7 describe the organization, duties
and responsibilities of local emergency management com-
missions.

This amendment implements changes in the countywide
comprehensive emergency operations planning require-
ments for local emergency management commissions by set-
ting forth a specific date for meeting the planning require-
ments and refining processes for the review and amendment
of these plans.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on September 3, 2003, as ARC 2737B.
In addition, this amendment was simultaneously Adopted
and Filed Emergency as ARC 2738B.

A public hearing was conducted on September 24, 2003.
No comments were received in writing or at the public hear-
ing. Thisamendment isidentical to that published under No-
tice of Intended Action.

This amendment shall become effective December 17,
2003, at which time the Adopted and Filed Emergency
amendment is hereby rescinded.

This amendment isintended to implement |owa Code sec-
tions 29C.8 and 29C.9.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
this amendment [7.3(4)“d"] is being omitted. This amend-
ment is identical to that published under Notice as ARC
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2737B and Adopted and Filed Emergency as ARC 2738B,
IAB 9/3/03.

[Filed 10/23/03, effective 12/17/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03.]

ARC 2923B

ENVIRONMENTAL PROTECTION
COMM I SSION[567]

Adopted and Filed Without Notice

Pursuant to the authority of lowa Code section 459.314,
the Environmental Protection Commission hereby adopts
amendments to Chapter 65, “Animal Feeding Operations,”
lowa Administrative Code.

These amendments implement changes to manure appli-
cator certification provisions as required by 2003 lowa Acts,
House File 644. The amendments include updated terminol-
ogy, certification fees and educational fees for confinement
site and commercial manure applicators.

Pursuant to lowa Code section 17A.4(2), the Commission
finds that notice and public participation are impracticable
because the amendments are mandated by the new legisa
tion.

These amendments are also published herein under Notice
of Intended Action as ARC 2924B to allow for public com-
ment.

These amendments are intended to implement 2003 lowa
Acts, House File 644.

These amendments shall become effective January 1,
2004.

The following amendments are adopted.

ITEM 1. Amend rule 567—65.1(455B) as follows:

Amend the definition of “confinement site manure appli-
cator” asfollows:

“Confinement site manure applicator” means a person,
other than a commercial manure service or a commercial
manure service representative, who applies manure on land if
the manure originates from a manure storage structure

Further amend rule 567—65.1(455B) by adopting the fol-
lowing new definitionsin alphabetical order:

“Commercial manure service” means a sole proprietor or
business association engaged in the business of transporting,
handling, storing, or applying manure for afee.

“Commercial manure service representative” means a
manager, employee, agent, or contractor of a commercial
manure service, if the person is engaged in transporting, han-
dling, storing, or applying manure on behalf of the service.

“Family member” means a person related to another per-
son as parent, grandparent, child, grandchild, sibling, or a
spouse of such related person.

“Manager” means a person who is actively involved in the
operation of the service and makes management decisionsin
the operation of acommercial manure service.

ITEM 2. Amend rule 567—65.19(455B) as follows:
567—65.19(455B) Manure applicators certification.
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65.19(1) AfterMarch-2,1999-a A commercial manure
service, a commercial manure service representa-

tiveand or a confinement site manure applicator shall not ap-
ply dry or liquid manure to land, unless the person is certi-
fied. A personisnot required to be certified as a confinement
site manure applicator if the person applies manure which
originates from a manure storage structure which is part of a
small animal feeding operation. Certification of acommer-
cial manure applicator service representative under thisrule
will also satisfy the commercia license requirement under
567—Chapter 68 only as it applies to manure removal and
application. Each person who operates a manure applicating
vehicle or equipment must be certified individually except as
allowed in subrule 65.19(6) 65.19(7).

65.19(2) Certificationfees Fees.

a. Commercial manure applicator service. Effective
January 1,-2003 2004, the fee for anew or renewed certifica-
tion of a serV| ceis $20(l !

CommerC| al manure servr ce shal I deﬂ gnate one manager for
the service and shall provide the department with documen-
tation of the designation.

b. Commercial manure service representative. Effective
January 1, 2004, the fee for a new or renewed representative
certification is $75. The manager of a commercial manure
service must be certified as a commercial manure service
representative, but is exempt from paying the $75 certifica-
tion fee.

b c. Confinement site manure applicator. Effective Janu-
ary 1, 2003, the fee for a new or renewed certification is
$100;-prior-to-that date, thefeeis$50. However, thefeeis not
required if all of the following apply:

(1) The person indicates that the person is a family farm
member as defined in this chapter by submitting acompleted
form provided by the department;

(2) The person is certified as a confinement site manure
applicator within one year of the date another family farm
member was certified or whose certification as a confine-
ment site manure applicator was renewed;

(3) The other family farm member certified as a confine-
ment site manure applicator has paid the certification fee.

d. Educational fee. Effective May 30, 2003, commercial
manure service representatives, managers and confinement
site manure applicators shall pay an educational feeto be de-
termined annually by the department.

ce. Latefee. Renewal applications received after March 1
require that an additional $12.50 fee be paid before the certi-
fication is renewed. An application is considered to be re-
ceived on the date it is postmarked.

df. Duplicate certificate. The fee for a duplicate certifi-
cateis $15.

65.19(3) Certification requirements. To be certified by
the department as acommercial manure service, a commer-
cial manure service representative or a confinement site ma-
nure applicator by-the department, a person must do all of the
following:

a. Apply for certification on aform provided by the de-
partment.

b. Pay the required certificationfee fees set forth in sub-
rule 65.19(2).

c. Passthe examination given by the department or, in
lieu of the examination, attend continuing instruction courses
as described in subrule 85:19(5) 65.19(6).

65.19(4) Certification term, renewal and grace period.
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a Certification term. Certification for a commercial
manure service and commercial manure service
representative shall be for aperiod of one year and shall ex-
pire on December-31 March 1 of each year. Certification for
a confinement site manure applicator shall be for aperiod of
three years and shall expire on December 31 of the third year.
After June 30, 2001, the expiration dates of al} confinement
site manure applicator certifications that currently expire on
adate other than December 31 are automatically extended to
December 31 of the year the certification expires.

b. Renewal. Application for renewal of a commercial
manure service certification or a commercial manure service
representative certification must be received by the depart-
ment no later than March 1 of the year the certification
expires. Application for renewal of a confinement site ma-
nure applicator certification must be received by the depart-
ment or postmarked no later than March 1 after the year the
certification expires. Application shall be on forms provided
by the department and shall include:

(1) Certification renewal fee and educational fees.

(2) A passing grade on the certification examination or
proof of attending the required hours of continuing instruc-
tional courses.

c. Subsgtitution of employees. If a commercial manure
service pays the certification fee for a representative, the ser-
vice may substitute representatives. The substituted repre-
sentative must be certified pursuant to 65.19(3). The service
shall provide documentation to the department, on forms
provided by the department, that the substitution is valid.

¢ d. Grace period. Except as provided in this paragraph, a
commercial manure applicator service, a commercial ma-
nure service representative or a confinement site manure ap-
plicator may not continue to apply manure after expiration of
acertificate. A commercial-manure applicator-or-a confine-
ment site manure applicator may continue to apply manure
until March 1 following the year the certification expires,
provided a complete renewal application, as provided in
paragraph “b,” is postmarked or received by the department
prior to March 1. Commercial manure services and repre-
sentatives must submit an application for certification re-
newal by March 1 of each year.

65.19(5) Examinations.

a. Persons A person wishing to take the examination re-
quired to become a certified commercial manure applicators
service representative or certified confinement site manure
applicatersapplicator may request alisting of dates and loca
tions of examinations. The applicant must have a photo iden-
tification card at the time of taking the examination.

b. If aperson failsthe examination, the person may reap-
ply retake the examination, but not on the same business day.

c. Upon written request by an applicant, the director will
consider the presentation of an oral examination on an indi-
vidual basis when the applicant has failed the written ex-
amination at least twice; and the applicant has shown diffi-
culty in reading or understanding written questions but may
be able to respond to oral questioning.

65.19(6) Continuing instruction courses in lieu of ex-
amination.

a. To establish or maintain certification andlicense, be-
tween March 1 and March 1 of the next year, a commercial
manure applicator service representative must each year ei-
ther pass an examination or attend three hours of continuing
instructional courses.

b. To establish or maintain certification, a confinement
site manure applicator must either pass an examination every
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three years or attend two hours of continuing instructional
courses each year.

65.19(7) Exemption from certification.

a. Certification as a commercial manure applicator ser-
vice representative is not required of a person who is any of
the following:

(1) Actively engaged in farming and who trades work
with another such person.

(2) Employed by a person actively engaged in farming
not solely as a manure applicator but who applies manure as
an incidental part of the person’s general duties.

(3) Engaged in applying manure as an incidental part of a
custom farming operation.

(4) Engaged in applying manure as an incidental part of a
the person’s duties.

(5) Applying, transporting, handling or storing manure
within a period of 30 days from the date of initial employ-
ment as a commercial manure-applicator service representa-
tiveif the person applying the manure is acting under direct
instructions and control of a certified commercial manure ap-
plicator service representative who is physically present at
the manure application site by being in sight or hearing im-
mediate communication distance of the supervised person
where the certified commercial applicator service represen-
tative can physically-observe-and communicate with the su-
pervised person at all times.

(6) Employed by aresearch college to apply manure from
animal feeding operations that are part of the research activi-
ties or experiments of the research college.

b. No change.

65.19(8) Certified commercial manure applicators ser-
vices have the following obligations:

a. No change.

b. Comply with the provisions of the manure manage-
ment plan (MMP) prepared for the animal feeding operation
and the requirements of 65.2(455B) and 65.3(455B). If ama-
nure management plan does not exist, the requirements of
65.2(455B) and 65.3(455B) must still be met.

c. and d. No change.

e. Any vehicle used by a certified commercial manure
apphicator service or commercial manure service representa-
tive to transport manure on a public road shall display the
certification/license number(s} of the
commercial manure service with three-inch or larger letters
and numbers on the side of the tank or vehicle. The name and
address of the certified commercia manure applicator ser-
vice representative designated as the manager shall also be
prominently displayed on the side of the tank or vehicle.

f.  No change.

65.19(9) Discipline of certified applicators.

a. Disciplinary action may be taken against a certified
commercial manure applicator service, a commercial ma-
nure service representative or a confinement site manure ap-
plicator on any of the following grounds:

(1) Violation of state law or rules applicable to a certified
commercial manure applicators service, a commercial ma-
nure service representative, or a confinement site manure ap-
plicator or the handling or application of manure.

(2) Failure to maintain required records of manure ap-
plication or other reports required by this rule.

(3) Knowingly making any false statement, representa-
tion, or certification on any application, record, report or doc-
ument required to be maintained or submitted under any ap-
plicable permit or rule of the department.

b. and c. No change.

65.19(10) Revocation of certificates.
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a. Upon revocation of a certificate, application for com-
mercial manure service representative or confinement site
applicator certification may be allowed after two years from
the date of revocation. Any such applicant must successfully
complete an examination and be certified in the same manner
as anew applicant.

b. Upon revocation of a certificate, application for a
commercial manure service certification may be allowed af-
ter three years from the date of revocation. Any such appli-
cant must successfully complete an examination and be certi-
fied in the same manner as a new applicant.

65.19(11) Record inspection. The department may in-
spect, with reasonable notice, the records maintained by a
commercial applicator manure service. If therecords arefor
an operation required to maintain records to demonstrate
compliance with a manure management plan, the confiden-
tiality provisions of subrule 65.17(14) and lowa Code section
455B.203 459.312 shall extend to the records maintained by
the applicator commercial manure service.

[Filed Without Notice 10/23/03, effective 1/1/04]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.

ARC 2925B

ENVIRONMENTAL PROTECTION
COMM I SSION[567]

Adopted and Filed

Pursuant to the authority of lowa Code sections
455B.304(1) and 455D.7(1), the Environmental Protection
Commission hereby adopts amendments to Chapter 117,
“Waste Tire Management,” lowa Administrative Code.

These amendments reference appropriate statutory au-
thority for enforcement actions and penalties in accordance
with provisions of Chapter 117. Enforcement authority for
noncompliance with solid waste regulations is contained
within lowa Code chapter 455B. Therefore, these amend-
ments add references to lowa Code chapter 455B as needed.
These amendments will provide greater effectiveness, clar-
ity, and consistency with legidative intent and statutory au-
thority for waste tire management and regulation.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on August 20, 2003, asARC 2717B. A
public hearing was held on September 10, 2003. No oral or
written comments were received. These amendments have
not been modified from those published under Notice of In-
tended Action.

These amendments are intended to implement lowa Code
sections 455B.301 to 455B.307 and 455D.11 to 455D.11H.

These amendments will become effective December 17,
2003.

The following amendments are adopted.

ITem 1. Amend rules 567—117.1(455D) to 567—
117.8(455D), parenthetical implementation, as follows:
(455B,455D)

ITEMm 2. Amend 567—Chapter 117, implementation
clause, asfollows:
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These rules are intended to implement 1owa Code sections
455B.301 to 455B.307 and 455D.11 to 455D.11H.

[Filed 10/23/03, effective 12/17/03]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.

ARC 2920B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code sections 17A.3 and
5141.5, subsection 8, the Department of Human Services
amends Chapter 1, “Departmental Organization and Proce-
dures,” lowa Administrative Code.

These amendments:

e Change the meeting schedule for the HAWK-I Board
to conform to changes made by 2003 lowa Acts, House File
565.

e Update organizational references to the Department
division providing staff support to the Board.

These amendments were Adopted and Filed Emergency
and published in the July 9, 2003, lowa Administrative Bul-
letin as ARC 2612B. Notice of Intended Action on these
amendments was published in the lowa Administrative Bul-
letin on July 9, 2003, as ARC 2607B. The Department re-
celved no comments. These amendments are identicd to the
Notice of Intended Action.

These amendments do not provide for waivers because
these are technical changes.

The HAWK -1 Board adopted these amendments on Octo-
ber 20, 2003.

These amendments are intended to implement |owa Code
section 5141.5, subsection 1, as amended by 2003 lowa Acts,
House File 565, section 2.

These amendments will become effective January 1, 2004,
at which time the Adopted and Filed Emergency amend-
ments are hereby rescinded.

The following amendments are adopted.

Amend rule 441—1.10(17A) asfollows:

Amend the introductory paragraph as follows:
441—1.10(17A,5141) HAWK -1 board. The director of the
department has, by statute, the advice and counsel of the
HAWK-I board on the healthy and well childrenkidsin lowa
program. This seven-member board consists of the commis-
sioner of insurance or the commissioner’s designee, the direc-
tor of the department of education or the director’s designee,
the director of the department of public health or the direc-
tor’'s designee, and four public members appointed by the
governor, subject to confirmation by two-thirds of the mem-
bers of the senate. The board shall also include two members
of the senate and two members of the house of representa
tives, serving as ex officio members.

Amend subrule 1.10(2), introductory paragraph, as fol-
lows:

1.10(2) Dutiesand powers of the board. The board's pow-
ers and duties are to make policy and to provide direction for
the administration of all aspects of the healthy and well kids
in lowa program which is administered by the division of
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medical servicesfinancial, health and work supports. In car-
rying out these duties, the board shall do all of the following:

Amend subrule 1.10(4), paragraph “b,” asfollows:

b. Copies of the minutes are kept on file in the office of
the administrator of the division of medical-services finan-
cial, health and work supports.

Amend subrule 1.10(5), paragraphs “a” and “b,” asfol-
lows:

a. Theboard shall meet at regular intervals at least tensix
times each year and may hold special meetings at the call of
the chairperson or at the request of a majority of the voting
members, but no more than twel ve times per year.

b. Any person wishing to make a presentation at a board
meeting shall notify the Administrator, Division of Medical
Services Financial, Health and Work Supports, Department
of Human Services, Hoover-State Office Building; 1305 E.
Walnut Street, Des Moines, lowa 50309-0114, telephone
(515)281-8794 6080, at least 15 days priorto before the
board meeting.

Amend the implementation clause as follows:

This rule is intended to implement 1owa Code paragraph
sections 17A.3(1)“a’ and 1998 lowa-Acts-chapter 1196-sec-
tion-6 5141 5.

[Filed 10/23/03, effective 1/1/04]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.

ARC 2921B

HUMAN SERVICES
DEPARTMENTI[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 5141.5,
subsection 8, the Department of Human Services amends
Chapter 86, “Healthy and Well Kidsin lowa (HAWK-I) Pro-
gram,” lowa Administrative Code.

These amendments eliminate the six-month waiting peri-
od under the HAWK-I program for children who previously
had employer-sponsored health care coverage, as mandated
by 2003 lowa Acts, House File 565. The amendments re-
scind the paragraph specifying circumstances when a child
could qualify as “uninsured” during the waiting period and
the paragraph requiring the third-party administrator to track
waiting periods for applicants. These changes allow families
to transition from employer-sponsored health care coverage
to the HAWK-I program without a break in coverage.

Currently, families who voluntarily drop employer-
sponsored health care coverage that costs less than 5 percent
of their gross annual income are subject to a six-month wait-
ing period. The waiting period was implemented asa“crowd
out” provision, to deter families from dropping employer-
sponsored health care to obtain government-sponsored
health care. There have been no indications that “crowd out”
isoccurring in lowa. Only two appeals have been filed on
this issue in the four years that the program has operated.
Federal regulations do not require a “crowd out” provision
for statesthat cover families with income up to 200 percent of
the federal poverty guidelines.

These amendments were Adopted and Filed Emergency
and were published in the lowa Administrative Bulletin on
July 9, 2003, as ARC 2611B. Notice of Intended Action on
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these amendments was published in the lowa Administrative
Bulletin on July 9, 2003, as ARC 2608B. The Department
received no comments. These amendments are identical to
the Notice of Intended Action.

These amendments do not provide for waiversin specified
situations because they confer a benefit on affected families.
The legidation requires the Department to track and report to
the General Assembly any increases in program costs attrib-
utable to these amendments during state fiscal years 2004
and 2005.

The HAWK-I Board adopted these amendments October
20, 2003.

These amendments are intended to implement lowa Code
sections 5141.5(8) and 5141.8(2) as amended by 2003 lowa
Acts, House File 565, sections 7 and 11.

These amendments shall become effective January 1,
2004, at which time the Adopted and File Emergency amend-
ments are hereby rescinded.

The following amendments are adopted.

ITEMm 1. Amend subrule 86.2(4) by rescinding and re-
serving paragraph “b.”

ITEM 2. Amend subrule 86.13(6) by rescinding and re-
serving paragraph “e.”

[Filed 10/23/03, effective 1/1/04]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.

ARC 2944B

LAW ENFORCEMENT
ACADEM Y[501]

Adopted and Filed

Pursuant to the authority of lowa Code section 80B.11, the
lowa Law Enforcement Academy, with approval of the lowa
Law Enforcement Academy Council, hereby amends Chap-
ter 3, “Certification of Law Enforcement Officers,” lowaAd-
ministrative Code.

2003 lowa Acts, Senate File 352, and Senate File 453,
were passed during the first Session of the 80th lowa General
Assembly and signed into law by Governor Vilsack on April
25 and May 30, 2003, respectively. The new lowa Code sec-
tions 80B.11D and 80B.11E created by 2003 lowa Acts, Sen-
ate Files 352 and 453, alow persons who are not certified as
law enforcement officers to apply for attendance at a short
course of study at an approved law enforcement training pro-
gram or at the lowa Law Enforcement Academy if such per-
sons are sponsored by alaw enforcement agency.

Rule 501—3.12(80B) was presented to the lowa Law En-
forcement Academy Council for review and approval on
June 5, 2003. The Council approved the proposed rule,
which was published under Notice of Intended Action in the
July 9, 2003, lowa Administrative Bulletin as ARC 2562B.
In addition, this rule was simultaneously Adopted and Filed
Emergency as ARC 2561B.

A public hearing was held on July 29, 2003. A meeting
with all community colleges was held on September 4, 2003.
A letter outlining additional concerns was received from
Western lowa Technical Community College on September
18, 2003. A meeting with the various lowalaw enforcement
associations was held on September 26, 2003, to discuss the
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concerns expressed by Western lowa Technical Community
College. An additional meeting was held with Western lowa
Technical Community College and Hawkeye Technical
Community College on September 30, 2003.

Following is a summary of the concerns expressed and of
the changes made to rule 501—3.12(80B) in response to
those concerns:

The community colleges believed that the length of time
by which a person must submit the application to the lowa
Law Enforcement Academy before attending training was
too long. The length of time was changed to 30 days if the
hiring standards are conducted by the sponsoring agency and
60 days if the hiring standards are conducted by the lowa
Law Enforcement Academy. The community colleges re-
quested that the rule provide guidance on payment of feesfor
the short course of study. This guidance has been added.

Concerns were expressed about requiring more informa-
tion in a background investigation for sponsored individuals
than isrequired for hired officers. The rule was changed to
require the same information in a background investigation
for sponsored individuals as is required for hired officers.
Therule originaly required that a copy of the graduation cer-
tificate be submitted as proof of graduation. Because a grad-
uation certificate is not available immediately upon a per-
son’s graduation, it was agreed that the proof must instead in-
clude aletter from the registrar certifying the person’s gradu-
ation 30 daysin advance of the course of study that the person
plans to attend.

The rule was changed to require that the MMPI and POST
testing must be reverified if the individual is not hired or
placed upon a civil service certified list within the first 12
months following completion of the course of study. Place-
ment upon acivil service certified list was not included in the
original rule.

The rule was changed to provide that firearms qualifica-
tion with the hiring agency’s weapon and ammunition would
be conducted under the direction of an instructor certified in
firearms by the lowa Law Enforcement Academy. Thiswill
allow the individual to be qualified without returning to the
lowa Law Enforcement Academy.

The rule was changed to provide that, if the individual is
not employed within a 12-month period after completing the
basic training at the lowa Law Enforcement Academy or at a
short course of study at an approved law enforcement train-
ing program, the individual will be required to retake the re-
quired training for lowa Law Enforcement Care Provider,
implied consent, and standardized field sobriety testing. The
training may be obtained at the lowa Law Enforcement
Academy or an approved law enforcement training program.

The revised rule was presented to and adopted by the lowa
Law Enforcement Academy Council at its October 2, 2003,
meeting. Representatives from Western lowa Technical
Community College were present at this Council meeting
and reported that they were in agreement with the changes.

Thisruleisintended to implement 2003 lowa Acts, Senate
Files 352 and 453.

This rule shall become effective December 17, 2003, at
which time the Adopted and Filed Emergency ruleis hereby
rescinded.

The following amendment is adopted.

Amend 501—Chapter 3 by adopting the following new
rule:

501—3.12(80B) Training of an individual who intendsto
become certified as a law enforcement officer.
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3.12(1) An individual who has not yet been hired or
started employment as an lowa sworn peace officer may ap-
ply for attendance at the lowa law enforcement academy
(ILEA) or, if qualified as provided for in 501—subrule
3.4(1), at ashort course of study at an approved law enforce-
ment training program if such individual is sponsored by an
lowa law enforcement agency.

a. Theindividual must submit an application packet ap-
proved and provided by the lowalaw enforcement academy
at least 30 days in advance of the course of study that the per-
son wants to attend if the hiring standards are conducted by a
sponsoring agency and at least 60 days in advance of the
course of study that the person wants to attend if the hiring
standards are conducted by ILEA. An administrative fee, to
be established by the academy, shall accompany the applica
tion packet.

b. The sponsoring lowa law enforcement agency must
certify that the agency intends to hire within the next 18
months or has hired the individual as alaw enforcement offi-
cer.

c. Thefeesto attend the lowalaw enforcement academy
will be collected as follows:

(1) 25 percent at the time position in class is reserved.
(Thisfeeis nonrefundable.)

(2) 25 percent on first day of the academy class.

(3) The remaining amount to reach full payment of all
ILEA training fees must be received by the end of the fourth
week or the individual will be dismissed from the academy.

d. The fees to attend a short course of study at an ap-
proved law enforcement training program will be collected
as determined by that entity.

3.12(2) Hiring standards. An individual who files an ap-
plication under subrule 3.12(1) must meet al hiring stan-
dards as established by the academy in rules 501—2.1(80B)
and 501—2.2(80B).

a. The sponsoring law enforcement agency may conduct
required testing including medical/psychological/cognitive
examinations, thorough background investigation and other
matters as required by rules 501—2.1(80B) and 501—
2.2(80B). The sponsoring law enforcement agency that con-
ducts the required testing must certify that all hiring stan-
dards have been met and submit proof of the same as required
by lowa law enforcement academy administrative rules and
on forms provided by the academy.

b. The academy shall conduct the required testing
including medical/psychological/cognitive examinations,
thorough background investigation and other matters as re-
quired by rules 501—2.1(80B) and 501—2.2(80B) if the
sponsoring agency has not done so. The academy will estab-
lish fees for conducting the hiring standards requirements,
including the background check, to be paid by the individual
filing the application. The fees must be paid before the test-
ing occurs.

3.12(3) Application for a short course of study at an ap-
proved law enforcement training program. Anindividual ap-
plying for attendance at a short course of study at an ap-
proved law enforcement training program shall submit proof
of successful completion of a two-year or four-year police
science or criminal justice program at an accredited educa-
tional ingtitution in this state as approved by the academy.
The proof must include a letter from the registrar certifying
the person’s graduation and a certified transcript of courses
taken and grades received. The proof must be submitted 30
days in advance of the course of study that the person wants
to attend.
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3.12(4) Permission to attend. Anindividua shall not be
granted permission to attend an approved law enforcement
training program if such acceptance would result in the non-
acceptance of another qualifying applicant who isalaw en-
forcement officer.

3.12(5) Certification. The academy will not grant certifi-
cation until an individual is employed by an lowa law en-
forcement agency and has met required hiring standards and
successfully completed certification testing.

a. The following hiring standards must be reverified if
the individua is not hired by an lowa law enforcement
agency during the first 12 months following completion of
the course of study.

(1) The lowa law enforcement academy evaluations of
the Minnesota Multiphasic Personality Inventory (MMPI)
may be used only for 12 months to comply with this rule.
Any individual who has not been hired or placed upon acivil
service certified list within the first 12 months following
completion of the course of study must retake the MMPI and,
before the individua is certified, the results of the MMPI
must be approved by the hiring authority.

(2) Standard & Associates National Police Officer
Selection Test (POST) test scores shall be valid for a period
of 12 months from the date of completion of the course of
study. Anindividua who has not been hired or placed upon a
civil service certified list within 12 months must retake and
successfully pass the examination before being certified.

(3) Theindividual must be examined by alicensed physi-
cian or surgeon and meet the physical requirements neces-
sary to fulfill the responsihbilities of alaw enforcement offi-
cer.

(4) Theindividual must successfully pass a physical test
adopted by the lowa law enforcement academy.

b. Anindividual may be certified in the following areas
only after being employed by an lowa law enforcement
agency:

(1) lowaLaw Enforcement Emergency Care Provider.

(2) Implied consent.

(3) Standardized field sobriety testing.

(4) Firearms qualification with the hiring agency’s weap-
on and ammunition.

Certification will be awarded in the above areasif the indi-
vidual isemployed by an lowalaw enforcement agency with-
in thefirst 12 months following completion of the basic train-
ing course of study and when the following requirements are
met. All individuals, once employed by an lowalaw enforce-
ment agency, must undergo testing in the firearms qualifica
tions with the hiring agency’s weapon and ammunition at the
direction of an instructor certified in firearms by the lowa
law enforcement academy. Documentation of this testing
and scores must be submitted to the lowa law enforcement
academy. The individual will be certified upon successful
completion of the firearms qualification and review of the
testing results completed during training at the lowa law en-
forcement academy or at a short course of study at an ap-
proved law enforcement training program.

If theindividual is not employed within a 12-month period
after completing basic training at the lowa law enforcement
academy or at a short course of study at an approved law en-
forcement training program, the individual will be required
to retake the required training for lowa Law Enforcement
Emergency Care Provider, implied consent, and standardized
field sobriety testing. Successful completion and documen-
tation of this training must be submitted to the lowa law en-
forcement academy before certification can be granted.

3.12(6) Employment within 18 months. The individual
must be employed by an lowa law enforcement agency with-
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in 18 months of completion of the course of study in order to
receive certification. Anindividual shall not be certified un-
der rule 501—3.12(80B) if the individual is not employed by
an lowa law enforcement agency within 18 months of
completion of the course of study.

Thisruleisintended to implement 2003 lowa Acts, Senate
Files 352 and 453.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.

ARC 2941B

REVENUE DEPARTMENT/[701]
Adopted and Filed

Pursuant to the authority of lowa Code section 422.68, the
Department of Revenue hereby amends Chapter 5, “Public
Records and Fair Information Practices,” Chapter 43, “As-
sessments and Refunds,” Chapter 49, “Estimated Income
Tax for Individuals,” Chapter 67, “Administration,” and
Chapter 150, “Offset of Debts Owed State Agencies,” lowa
Administrative Code.

Notice of Intended Action was published in IAB Val.
XXVI, No. 6, p. 489, on September 17, 2003, as ARC
27678B.

Item 1 amends subrule 5.14(4) by changing a number of
the subrule's statutory references from lowa Code section
421.17 to 2003 lowa Acts, House File 534, section 86 [new
lowa Code section 8A.504(2)].

Item 2 amends subrule 43.3(3) to reflect the fact that the
Department’s previous duties to offset debts assigned to the
Department of Human Servicesfor collection, to offset debts
resulting from defaults on guaranteed student or parental
loans, and to offset debts owed to lowa district courts have
been transferred from the Department to the newly created
Department of Administrative Services.

Item 3 amends rule 701—49.7(422), which deals with the
offsetting of individual income tax carryforwards. Therule
is amended to change references from the Department to the
Department of Administrative Services when duties regard-
ing offsets have been transferred to that agency. Theruleis
also amended to specifically mention one duty of setoff
which remains with the Department of Revenue.

Item 4 amends rule 701—67.22(452A) to remove a chap-
ter reference which is no longer accurate and areferenceto a
session law which is no longer relevant.

Item 5 extensively amends Chapter 150. Rules 701—
150.1(421) through 701—150.16(421) are rescinded be-
cause the duties of offsetting debts which those rules describe
have been transferred to the Department of Administrative
Services. The duties to offset, which existing rule 701—
150.17(421,PL105-206) describes, remain with the Depart-
ment. That ruleisrenumbered to become the whole of Chap-
ter 150. Thetitle of Chapter 150 is also amended.

The amendments are necessitated by recent legislation
which removes the words “and finance” from the Depart-
ment’s name and transfers a number of the Department’s fi-
nancing duties to the newly created Department of Adminis-
trative Services.

These amendments are identical to those published as No-
tice of Intended Action.
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These amendments will become effective December 17,
2003, after filing with the Administrative Rules Coordinator
and publication in the lowa Administrative Bulletin.

These amendments are intended to implement 2003 lowa
Acts, House File 534, sections 86, 254, and 291.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [5.14(4), 43.3(3) to 43.3(5), 49.7(3),
67.22, 150.1 to 150.17] is being omitted. These amendments
areidentical to those published under Notice as ARC 2767B,
IAB 9/17/03.

[Filed 10/24/03, effective 12/17/03)]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03]]

ARC 2942B

REVENUE DEPARTMENT][701]
Adopted and Filed

Pursuant to the authority of lowa Code sections
421.17(19) and 422.68, the Department of Revenue hereby
amends Chapter 42, “ Adjustments to Computed Tax,” and
Chapter 52, “Filing Returns, Payment of Tax and Penalty and
Interest,” lowa Administrative Code.

Notice of Intended Action was published in IAB Vol.
XXVI, No. 6, p. 492, on September 17, 2003, as ARC
2769B.

Item 1 amends subrule 42.2(10) to eliminate the require-
ment, for tax years beginning on or after July 1, 2003, that
eligible businesses whose projects primarily involve the pro-
duction of value-added agricultural products only include co-
operatives primarily involved in the production of ethanol.

Item 2 updates an implementation clause.

Item 3 amends subrule 52.10(4) to eliminate the require-
ment, for tax years beginning on or after July 1, 2003, that
eligible businesses whose projects primarily involve the pro-
duction of value-added agricultural products only include co-
operatives primarily involved in the production of ethanol.
Thisissimilar to the changein Item 1.

Item 4 amends rule 52.14(422) to provide that eligible
businesses in enterprise zones may be subject to repayment
of tax credits previously taken if the business experiences a
layoff or closes facilities within lowa.

These amendments are identical to those published under
Notice of Intended Action.

These amendments will become effective December 17,
2003, after filing with the Administrative Rules Coordinator
and publication in the lowa Administrative Bulletin.

These amendments are intended to implement lowa Code
section 15.333 as amended by 2003 lowa Acts, House File
681, and section 15E.193 as amended by 2003 lowa Acts,
House File 576.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [42.2(10), 52.10(4), 52.14] is being

IAB 11/12/03

omitted. These amendments are identical to those published
under Notice as ARC 2769B, |AB 9/17/03.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03]

ARC 2940B

REVENUE DEPARTMENT/[701]
Adopted and Filed

Pursuant to the authority of lowa Code sections
421.17(19) and 422.68, the Department of Revenue hereby
amends Chapter 42, “ Adjustments to Computed Tax,” Chap-
ter 52, “Filing Returns, Payment of Tax and Penalty and In-
terest,” and Chapter 58, “Filing Returns, Payment of Tax,
Penalty and Interest, and Allocation of Tax Revenues,” lowa
Administrative Code.

Notice of Intended Action was published in IAB Voal.
XXVI, No. 6, p. 494, on September 17, 2003, as ARC
2768B.

Item 1 amends rule 42.13(15E) to provide that tax credit
certificates must be issued to individuals who qualify for the
eligible housing business tax credit and to provide for the
transferability of the eligible housing business tax credit for
individual income tax.

Item 2 amends subrule 42.15(4) to include in the tax credit
certificate issued to individuals a place for the name and tax
identification number of the transferee and amount of the tax
credit transferred if the property rehabilitation tax credit is
transferred.

Item 3 adopts new subrule 42.15(6) to provide that the
property rehabilitation tax credit can be transferred for indi-
vidua income tax.

Item 4 amends rule 52.15(15E) to provide that tax credit
certificates must be issued to corporations that qualify for the
eligible housing business tax credit and to provide for the
transferability of the eligible housing business tax credit for
corporation income tax purposes.

Item 5 amends subrule 52.18(4) to include in the tax credit
certificate issued to corporations a place for the name and tax
identification number of the transferee and amount of the tax
credit transferred if the property rehabilitation tax credit is
transferred.

Item 6 adopts new subrule 52.18(6) to provide that the
property rehabilitation tax credit may be transferred for cor-
poration income tax.

Item 7 amends rule 58.8(15E) to provide that tax credit
certificates must be issued to financial institutions that quali-
fy for the eligible housing business tax credit and to provide
for the transferability of the eligible housing business tax
credit for franchise tax purposes.

Item 8 amends rule 58.10(422) to reference the transfer of
the property rehabilitation tax credit.

Minor changes have been made to the Notice of Intended
Action. Inltems1 and 4, the citation “1998 lowa Acts, chap-
ter 1179” was changed to “lowa Code section 15E.193B”
wherever it appears. In addition, in Item 7, acitation to 2003
lowa Acts, Senate File 441, was added in two instances.

These amendments will become effective December 17,
2003, after filing with the Administrative Rules Coordinator
and publication in the lowa Administrative Bulletin.
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These amendments are intended to implement lowa Code
sections 15E.193B and 404A.4 as amended by 2003 lowa
Acts, Senate File 441.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [42.13, 42.15(4), 42.15(6), 52.15,
52.18(4), 52.18(6), 58.8, 58.10] is being omitted. With the
exception of the changes noted above, these amendments are
identical to those published under Notice as ARC 2768B,
IAB 9/17/03.

[Filed 10/24/03, effective 12/17/03)]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03]]

ARC 2943B

REVENUE DEPARTMENT][701]
Adopted and Filed

Pursuant to the authority of lowa Code sections 421.14,
421.17(19), and 426A..7, the Department of Revenue hereby
adopts amendments to Chapter 78, “Property Tax Exemp-
tions,” and Chapter 80, “Property Tax Credits and Exemp-
tions,” lowa Administrative Code.

The amendments incorporate the provisions of 2003 lowa
Acts, House Files 665 and 674, and Senate Files 94 and 453.

Item 1 amends subrule 78.6(1) to require that property
leased to others by the Department of Corrections and the
Department of Human Services be subject to taxation.

Item 2 amends an implementation clause.

Item 3 amends paragraph 80.2(2)“c” to permit former
members of the armed forces of the United States who opted
to servefive yearsin the reserve forces of the United States to
be eligible for the military service property tax exemption if
any portion of their term of enlistment would have occurred
during the Korean Conflict (June 25, 1950, to January 31,
1955).

Item 4 amends subrule 80.2(2) to require the person claim-
ing the military service property tax exemption to record the
veteran's military certificate of satisfactory service and evi-
dence that the claimant owns the property on which the ex-
emptionis claimed. It also providesthat the military certifi-
cate of satisfactory service is a confidential record.

Item 5 amends a parenthetical implementation statute and
an implementation clause.

Item 6 amends paragraph 80.7(8)“b” to provide that state
reimbursement for property tax revenue lost by counties
from the phase-out of the tax on industrial machinery, equip-
ment, and computers will end with the 2004 rather than the
2006 fiscal year (two years earlier than scheduled).

Item 7 amends an implementation clause.

Notice of Intended Action was published in IAB Vol.
XXVI, No. 6, p. 498, on September 17, 2003, as ARC
2766B.

One change has been made to the amendments published
under Notice of Intended Action. In Item 1, in new para-
graph “c” of subrule 78.6(1), the word “property” has been
changed to “land” in the first and last sentences. New para-
graph “c” now reads as follows:
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“c. Land owned by the state and |eased by the department
of corrections or the department of human services pursuant
to lowa Code section 904.302, 904.705, or 904.706 to an en-
tity that is not exempt from property tax is subject to taxation
for the term of the lease. This provision appliesto leases en-
tered into on or after July 1, 2003. The lessor shall file acopy
of the lease with the county assessor of the county where the
land is located.”

These amendments will become effective December 17,
2003, after filing with the Administrative Rules Coordinator
and publication in the lowa Administrative Bulletin.

These amendments are intended to implement |owa Code
sections 22.7, 35.1, and 427.1, and lowa Code chapters 426A
and 427B as amended by 2003 lowa Acts, House Files 665
and 674, and Senate Files 94 and 453.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [78.6(1), 80.2, 80.2(2), 80.7(8)“b"] is be-
ing omitted. With the exception of the change noted above,
these amendments are identical to those published under No-
ticeas ARC 2766B, |1AB 9/17/03.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03]

ARC 2939B

SECRETARY OF STATE[721]
Adopted and Filed

Pursuant to the authority of lowa Code sections 47.1,
50.11 and 52.41, the Secretary of State hereby amends Chap-
ter 22, “Alternative Voting Systems,” lowa Administrative
Code.

Items 1 and 5 are intended to implement 1owa Code sec-
tions 50.11 and 52.41, which require the State Commissioner
of Elections (Secretary of State) to promulgate rules regard-
ing the electronic transmission of election results and to
adopt the standards for examination and testing of devicesfor
the electronic transmission of election results. Items2 and 4
update rule 721—22.1(52) and subrule 22.5(3) to conform to
an earlier amendment to rule 721—22.2(52), incorporating
new voting system standards into these rules. Item 3 simply
corrects subrule 22.3(3) to reflect the current mailing address
of the Secretary of State’s office.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on July 23, 2003, as ARC 2640B. Two
changes have been made to new subrule 22.30(1), which per-
tains to certification of equipment. This subrule has been
changed to provide the board of examiners with discretion to
decline to approve transmission components if the board
does not agree with the findings of the independent test au-
thority regarding the equipment’s compliance with the voting
system standards. Also, the October 22, 2003, date refer-
enced in the subrule has been changed to December 17, 2003,
to coincide with the effective date of these amendments.

The Secretary of State adopted these amendments on Oc-
tober 23, 2003.

These amendments shall become effective on December
17, 2003.
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These amendments are intended to implement lowa Code
sections 50.11 and 52.41.
The following amendments are adopted.

ITEm 1. Amend rule 721—22.1(52) by adding the fol-
lowing new definition in alphabetical order:

“Electronic transmission” means using hardware and soft-
ware components to send data over distances both within and
external to the polling place and to receive an accurate copy
of the transmission.

ITEM 2. Amend rule 721—22.1(52), definition of “qual-
ification test,” asfollows:

“Qualification test” means the examination and testing of
an electromc voti ng system by an mdependent teﬂ authorlty

1990;-and-as-amended-Apri1990; the votl ng system sxan—
dardsrequired by rule 721—22.2(52) to determine if whether
the system complies with those standards.

ITEm 3. Amend subrule 22.3(3) asfollows:

22.3(3) Correspondence and materials required to be filed
with the board of examiners shall be addressed to the examin-
ersin care of the Elections Division, Office of the Secretary
of State, Secgnd-ELgor—Heever—Bundmg Lucas State Office
Building, 321 E. 12th Sreet, Des Moines, lowa 50319.

ITEM 4. Amend subrule 22.5(3) to read as follows:
22.5(3) Report of an accredited independent test authority
certlfy| ng that the Q/stem is | n compl iance W|th the Federal

%lszems vot| ng systems standards reqU| red by rule 721—
22.2(52). Copies of these reports are confidential records as
defined by lowa Code section 22.7 and lowa Code chapter
550. Independent test authority reports shall be available to
the secretary of state, deputy secretary of state, director of
elections, members of the board of examiners, and any other
person designated by the secretary of state to have abonafide
need to review the report. No other person shall have access
to the reports, and no copies shall be made. All independent
test authority reports shall be marked “CONFIDENTIAL”
and shall also be accompanied by alist of those persons who
are authorized to examine the report. The reports shall be
kept in alocked cabinet.

ITEM 5. Adopt the following new rule:

721—22.30(50.52) Electronic transmission of election re-
sults.

22.30(1) Certification of equipment. On or after Decem-
ber 17, 2003, new components for transmission of election
results by any electronic means may be used in electionsin
lowa only if the components are approved by the board of ex-
aminers for use with a certified voting system. Existing sys-
tems containing electronic transmission components in use
before December 17, 2003, may continue to be used until
January 1, 2006, when the Help America Vote Act voting
system requirements become effective.

The examiners shall review the qualification test report
submitted with the application for examination and testing of
the voting system. If the test report for the voting system un-
der examination shows that the electronic transmission com-
ponents have met the voting system standards and the ex-
aminers concur, the electronic transmission components may
be used in conjunction with the voting system. If the qualifi-
cation test report or the examiners conclude that the electron-
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ic transmission components do not meet the voting system
standards, or if this feature is not mentioned in the report,
purchasers of the voting system may not transmit election re-
sults electronically.

22.30(2) Procedureson election day. The election results
may be transmitted electronically from voting equipment to
the county commissioner of elections' office only after the
precinct election officials have produced a written report of
the election results as required by lowa Code section 50.11.
All election officials of the precinct shall sign the printed re-
port of the election results. The signed copy shall be the offi-
cial tabulation from that precinct.

22.30(3) Procedures after election day. Before the can-
vass by the board of supervisors, the county commissioner of
elections shall compare the signed, printed report from each
precinct with the results transmitted electronically from the
precinct on election night. The commissioner shall report
any discrepancies between the two sets of election results to
the board of supervisors. The signed, printed results pro-
duced pursuant to lowa Code section 50.11 shall be consid-
ered the correct results.

This rule is intended to implement lowa Code sections
50.11 and 52.41.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.

ARC 2928B

SECRETARY OF STATE[721]
Adopted and Filed

Pursuant to the authority of lowa Code section 47.1, the
Secretary of State hereby adopts Chapter 25, “Election
Administration—Administrative Complaint Procedure,”
lowa Administrative Code.

The purpose of Chapter 25 isto set forth an administrative
complaint procedure to comply with Title IV, Section 402,
of the Help America Vote Act of 2002, Public Law 107-252,
42 U.S.C. 15512. The procedure shall be available to any
person who believes that a violation of any provision of Title
Il of the Help America Vote Act of 2002, Public Law
107-252, 42 U.S.C. 15481-15485, has occurred, is occurring,
or is about to occur in connection with afederal election.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on June 11, 2003, as ARC 2539B. No
comments were received from the public. These rules are
identical to those published under Notice of Intended Action.

These rules were adopted on October 24, 2003.

These rules are intended to implement Public Law 107-
252 Section 402(a)(1) and 42 U.S.C. 15512(a)(1).

These rules shall become effective on December 17, 2003.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
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these rules [Ch 25] isbeing omitted. Theserules areidentical
to those published under Notice as ARC 2539B, IAB 6/11/03.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

[For replacement pages for IAC, see IAC Supplement
11/12/03.]

ARC 2932B

UTILITIES DIVISION[199]

Adopted and Filed

Pursuant to lowa Code sections 476.1, 476.1A, 476.1B,
476.1C, 476.2, 476.4, 476.6, and 17A.4, on October 23,
2003, the Utilities Board (Board) issued an order in Docket
No. RMU-03-1, In re: Executive Orders No. 8 and 9 Re-
quired Revisions to Chapters 19, 20, 21, 35, and 36, “ Order
Adopting Amendments.”

The amendments were prepared to update, clarify, and re-
vise the specified Board rules based upon the criteria set out
in the Executive Orders. Notice of Intended Action was pub-
lished in IAB Vol. XXV, No. 16, (2/5/03) pp. 1069-79, as
ARC 2284B.

Comments were filed by the lowa Association of Electric
Cooperatives (IAEC), Consumer Advocate Division of the
Department of Justice (Consumer Advocate), MidAmerican
Energy Company (MidAmerican), and Interstate Power and
Light Company (IPL). In its comments, MidAmerican re-
guested that the Board schedule an oral presentation to allow
MidAmerican to present additional comments to the Board.
The Board issued an Amended Notice of Intended Action
that was published in 1AB Vol. XXV, No. 20, (4/2/03)
p. 1338, as ARC 2387B, scheduling an oral presentation for
May 9, 2003.

The Board reviewed the written comments and the oral
comments made at the oral presentation and is adopting the
amendments with some revisions based upon those com-
ments. The Board's order provides detailed analysis of the
amendments and the public comments received. It isavail-
able on the Board's Web site at www.state.ia.us/iub or on pa-
per from the Board's Records Center at 350 Maple Street,
Des Moines, lowa 50319.

These amendments are intended to implement lowa Code
sections 476.1, 476.1A, 476.1B, 476.1C, 476.2, 476.6, and
17A 4.

These amendments will become effective on December
17, 2003.

The following amendments are adopted.

ITEM 1. Amend rule 199—19.1(476) as follows:

Amend subrules 19.1(1) and 19.1(2) as follows:

19.1(1) Authorization of rules. lowa Code chapter 476
provides that the lowa utilities board shall establish al need-
ful, just and reasonable rules, not inconsistent with law, to
govern the exercise of its powers and duties, the practice and
procedure before it, and to govern the form, contents and fil-
ing of reports, documents and other papers necessary to carry
out the provisions of this law.

lowa Code chapter 479 provides that the lowa
utilities board shall have full authority and power to promul-
gaterules asit deems proper and expedient in the supervision
of the transportation or transmission and underground stor-
age of gas within the state of lowa.
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The application of the rulesin this chapter to municipally
owned utilities furnishing gasislimited by lowa Code section
476.1B.

19.1(2) Application of rules. Therulesshall apply to any
gas utility operating within the state of lowa as defined in
lowa Code chapter 476 and shall supersede all-rulesany tariff
on file with this board which are is in conflict with these
rules. Theserulesare intended to promote safe and adequate
service to the public, to provide standards for uniform and
reasonable practices by utilities, and to establish a basis for
determining the reasonabl eness of such demands as may be
made by the publlc upon the uti I |t|es Lf—euq;easonablehard-

A request to walve
the application of any rule on a permanent or temporary
basis may be made in accordance with rule 199—
1.3(17A,474,476,78GA,HF2206). The adoption of these
rules shall in no way preclude the board from atering or
amending them, pursuant to statute, or from making such
modifications with respect to their application as may be
found necessary to meet exceptional conditions. These regu-
lations shall in no way relieve any utility from any of its du-
ties under the laws of this state.

Amend subrule 19.1(3), definitions of “delinquent ac-
count or delinquency” and “interruption of service,” asfol-
lows:

“Delinquent” account or “ delinquency” means the-cus-
tomer-has het-paid an account for which a service hill or ser-
vice payment agreement ameount has not been paid in full on
or before the last day for timely payment.

“Interruption of service’” means any disturbance of the gas
supply whereby thep al as
gas service to 50 customers or more in one segment orina

portion of adistribution system shall-have been-extinguished

cannot be maintained.
ITEM 2. Amend rule 199—19.2(476) as follows:

199—19.2(476) Records, reports, and tariffs.
19.2(1) No change.
_ 19 2(2) Tanffsto beflled with the board Iheutwftyéhau

The schedules of rates and rules of rate-regulated gas util-
ities and-rules of all-utilities shall be filed with the board and
shall be classified, designated, arranged and submitted so as
to conform to the requirements of this chapter. Provisions of
the schedules shall be definite and so stated as to minimize
ambiguity or the possibility of misinterpretation. The form,
identification and content of tariffs shall be in accordance
with these rules.

Utilities which are not subject to the rate regulation pro-
vided for by lowa Code chapter 476 shall not be required to
file schedules of rates, rules, or contracts primarily con-
cerned with arate schedule; with the board, but nothing con-
tained in these rules shall be deemed to relieve any utility of
the requirement of furnishing any of these same schedules or
contracts which are needed by the board in the performance
of the board’s duties upon request to do so by the board.

19.2(3) Form and identification. All tariffs shall conform
to the following rules:

a and b. No change.

c. All sheets except thetitle page shall have, in addition
to the above-stated requirements, the following further infor-
mation:
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(1) Name of utility under which shall be set forth the
words “Filed with Board.” If the utility is not a corporation,
and atrade name is used, the name of the individual or part-
ners must precede the trade name.

(2) Issuing official and issue date.

(3) Effective date (to be left blank by rate-regulated utili-
ties).

d. No change.

19.2(4) Content of tariffs. A tariff filed with the board
shall contain:

a. No change.

b. All rates of utilities subject to rate regulation for ser-
vice with indication of each rate for the type of gas and the
class of customers to which each rate applies. There shall
also be shown the prices per unit of service, the number of
units per billing period to which the prices apply, the period
of billing, the minimum bill, the method of measuring de-
mands and consumptions, including the method of calculat-
ing or estimating loads or minimums, delivery pressure, and
any special terms or conditions applicable. All rates should
be separated into “gas’ and “nongas’ components, and books
and records shall be maintained on thisbasis. Books and rec-
ords shall be available to the board for audits upon request.
The gas components will be the result of the utility’s ARG
periodic review of gas procurement practices (rule
19.11(476)) and PGA (rule 19.10(476)) proceeding. The
nongas components will be established through rate case pro-
ceedings under lowa Code section 476.3 or 476.6. The peri-
od during which the net amount may be paid before the ac-
count becomes delinquent shall be specified. In any case
where net and gross amounts are hilled, the difference be-
tween net and grossis alate payment charge and shall be so
specified.

Customer charges for all special services relating to pro-
viding the basic utility service including, but not limited to,
reconnect charge and different categories of service calls
shall be specified.

c. A copy of the utility’s rules, or terms and conditions,
describing the utility’s policies and practices in rendering
service shall include:

(1) and (2) No change.

(3) General statement indicating the extent to which the
utility will provide service in the adjustment of customer ap-
pllances am no add|t| onal customer charge

AII tar|ffs must prowde
that, notwnhstandmg any other provision of thistariff or con-
tract with reference thereto, all rates and charges contained in
thistariff or contract with reference thereto may be modified
at any time by a subsequent filing made pursuant to the provi-
sions of lowa Code chapter 476.

(9) to (17) No change.

(18) Rate-regulated utilities shall include alist of service
areas and the applicable rates in such form as to facilitate
ready determination of the rates available in each municipali-
ty and in such uni noorporated communities as have servi Ceam

(19) to (22) No change

19.2(5) Annual, periodic and other reportsto be filed with
the board.

a. System map verification. A utility shall file annually
with the board verification that it has acurrently correct set of
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utility system maps for each operating or distribution area.
The maps shall show:

(31) Peak shaving facilities location.

(4-2) Feeder and distribution mains indicating size and
pressure.

(53) System metering (town border stations and other
supply points).

(64) Regulator stations in system indicating inlet and
outlet pressures.

(#5) Calorimeter location.

(8 6) State boundary crossing.

(97) Franchise area.

(20 8)Names of all communities (post offices) served.

b. tof. No change.

0. Reports to federal agencies. Copies of reports sub-
mitted pursuant to 49 CFR Part 191 as amended through

February 1, 2003, “ Transportation of Natural

and Other Gas by Pipeline; Annual Reports, Incident Re-
ports, and Safety-Related Condition Reports,” shall be filed
with the board. Utilities operating in states besides lowa
shall provide to the board data for lowa only.

h. tok. No change.

This rule is intended to implement lowa Code section
476.2.

ITEM 3. Amend rule 199—19.3(476) as follows:

199—19.3(476) General service requirements.
19.3(1) No change.
19 3(2) Condltlon of meter N@meteLshaﬂ-bemstaiedreF

ment%ef—thaeustemep See 199 IAC 19 6(7)

19.3(3) Meter reading sheatsorcardsrecords. The meter
reading sheets,-cards-or-ledger sheets records shall show:

a. toe. Nochange.

19.3(4) t0 19.3(6) No change.

19.3(7) Meter reading and billing interval. Readings of
all meters used for determining charges and billings to cus-
tomers shall be scheduled at least monthly and for the begin-
ning and termination of service. Billsto larger customers
may, for good cause, be rendered weekly or daily for aperiod
not to exceed one month. Intervals other than monthly shall
not be applied to smaller customers, or to larger customers
after theinitial month provided above, without an exemption
from the board. A petitionfor-exemption waiver request
must include sufficient-information-to-establish-good-cause

the information required by 199—
1.3(17A474,476,78GA,HF2206) . If the board denies an-ex-
emption a waiver, or if no-exemption a waiver is not sought
with respect to a large volume customer after the initial
month, that customer’s bill shall be rendered monthly for the
next 12 months, unless prior approval is received from the
board for a shorter interval. The group of larger customersto
which shorter billing intervals may be applied shall be speci-
fied in the utility’s tariff sheets, but shall not include residen-
tial customers.

An effort shall be made to obtain readings of the meterson
corresponding days of each meter-reading period. The utility
rules may permit the customer to supply the meter readings
by telephone or on aform supplied by the utility. The utility
may arrange for customer meter reading forms to be deliv-
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ered to the utility by United States mail, electronically, or by
hand delivery. Unlessthe utility has a plan to test check me-
ter readings, a utility representative will shall physically read
the meter at least once each 12 months and when the utility is
notified there is a change of customer.

The utility may arrange for the meter to be read by elec-
tronic means. Unless the utility has a plan to test check elec-
tronic meter readings, a utility representative shall physical-
ly read the meter at least once each 12 months.

19.3(8) and 19.3(9) No change.

19.3(10) Extensions and service line extensions to cus-
tomers.

a. No change.

Dlstrlbutlon main extensions.

(1) Plant additions. The utility will provide al gas plant
at its cost and expense without requiring an advance for
construction from customers or devel opers except in those
unusual circumstances where extensive plant additions are
required before the customer can be served, or where the cus-
tomer will not attach within the agreed-upon attachment peri-
od after completion of construction. In such instances, the
utility shall require, no more than 30 days prior to com-
mencement of construction, the customer or developer to ad-
vance funds which are subject to refund as additional cus-
tomers are attached. A contract between the utility and the
customer, which requires an advance by the customer to
make plant additions, shall be available for board inspection.
The utility shall allow the customer or developer, at the
customer’s or developer’s option, to provide a nonrefund-
able contribution in aid of construction instead of a refund-
able advance for construction, under subparagraphs
19.3(10)“ b” (2) and (3).

(2) and (3) No change.

¢ (4) Refunds. When the customer has chosen to make an
advance for construction rather than a contribution in aid of
construction, Fhethe utility shall refund to the depositor for a
period of ten years; from the date of the original advance; a
pro-rata share for each service attachment to the distribution
main extension. The pro-rata refund shall be computed in the
following manner:

{2) 1. If the combined total of three times estimated base
revenue for the depositor and each customer who has at-
tached to the distribution main extension exceeds the total es-
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timated construction cost to provide the extension, the entire
amount of the advance provided by the depositor shall be re-
funded to the depositor.

{2) 2. If the combined total of three times estimated base
revenue for the depositor and each customer who has at-
tached to the distribution main extension is less than the total
estimated construction cost to provide the extension, the
amount to be refunded to the depositor shall equd three times
estimated base revenue of the customer attaching to the ex-
tension.

{3) 3. In no event shal the total amount to be refunded to a
depositor exceed the amount of the advance for construction
made by the depositor. Any amounts subject to refund shall
be paid by the utility without interest. At the expiration of the
above-described ten-year period, the customer advance for
construction record shall be closed and the remaining bal-
ance shall be credited to the respective plant account.

c. Serviceline extensions. The utility shall finance and
construct a service line extension without requiring a con-
tribution in aid of construction or any payment by the appli-
cant where the length of the service extension to theriser is
up to 50 feet on private property or 100 feet on private prop-
erty if polyethylene plastic pipeis used.

Where the length of the service extension exceeds 50 feet
on private property or 100 feet if polyethylene plastic pipeis
used, the applicant shall be required to provide a contribu-
tion in aid of construction, within 30 days after completion,
for that portion of the service extension on the private prop-
erty, exclusive of theriser, in excess of 50 feet or in excess of
100 feet if polyethylene plastic pipeisused. The contribution
in aid of construction for that portion of the extension shall
be computed as follows:

(Estimated Construction Costs) x

(Total Length in Excess of 50 Feet)
or (Total Length in Excess of 100 Feet)

(Total Length of Service Extension)

d. and e. No change.

19.3(11) No change.

This rule is intended to implement 42 U.S.C.A. § 8372,
10 CFR; 516.30, and lowa Code section 476.8.

ITEM 4. Amend subrule 19.5(2) as follows:

19.5(2) Standards incorporated by reference.

a. Thedesign, construction, operation, and maintenance
of gas systems and liquefied natural gas facilities shall bein
accordance with the following standards where applicable:

(1) 49 CFR Part 191, “Transportation of Natural and Oth-
er Gas by Pipeline; Annual Reports, Incident Reports, and
Safety-Related Condition Reports,” as amended through
March-13,2002 February 1, 2003.

(2) 49 CFR Part 192, “Transportation of Natural and
Other Gasby Pipeline: Minimum Federal Safety Standards,”
as amended through March-13.-2002 February 1, 2003.

(3) 49 CFR Part 193, “Liquefied Natural Gas Facilities:
Federal Safety Standards,” as amended through March-13;
2002 February 1, 2003.

(4) 49 CFR Part 199, “Drug and Alcohol Testing,” as
amended through March-13, 2002 February 1, 2003.

(5) ASME B31.8 1999, “Gas Transmission and Distribu-
tion Piping Systems.”

(6) ANSI/NFPA No. 59-2001, “ Standard for the Storage
and Handling of Liquefied Petroleum Gases at Utility Gas
Plants.”

b. No change.

ITEM 5. Amend subrule 19.5(3) as follows:
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19.5(3) Adequacy of gas supply. The natural gas supply
regularly available from-pipelinesupply sources supplement-
ed by production or storage capacity must be sufficiently
large to meet all reasonable demands for firm gas service.

ITEM 6. Amend rule 199—19.6(476) as follows:

Amend subrule 19.6(5), introductory paragraph, and sub-
rule 19.6(6) as follows:

19.6(5) Request tests. Upon request by a customer, a util-
ity shall test the meter servicing that customer. ;
suchtests Atest need not be made more frequently than once
in 18 months.

19.6(6) Refereetests. Upon written request by a customer
or utility, the utiities board will conduct a referee test of a
meter. A test need not be made more
frequently than once in 18 months. The customer request
shall be accompanied by a $30 deposit in the form of a check
or money order made payable to the utility.

Within 5 days of receipt of the written request and pay-
ment, the utilities board shall forward the deposit to the util-
ity and notify the utility of the requirement for atest. The
utility shall, within 30 days after notification of the request,
schedule the date, time and place of the test with the board
and customer. The meter shall not be removed or adjusted
before the test. and-the The utility shall furnish al testing
equipment and facilities for the test. If the tested meter is
found to be more than 2 percent fast or 2 percent dow, the de-
posit will be returned to the party requesting the test and hill-
ing adjustments shall be made as required in 19.4(13). The
board shall issueitsreport within 15 days after the test is con-
ducted, with a copy to the customer and the utility.

Adopt new subrule 19.6(7) as follows:

19.6(7) Condition of meter. No meter that is known to be
mechanically defective, has an incorrect correction factor, or
has not been tested and adjusted, if necessary, in accordance
with 19.6(2)“b,” “c¢,” and “e,” shall beinstalled or continued
in service. The capacity of the meter and the index mecha-
nism shall be consistent with the gas requirements of the cus-
tomer.

ITEM 7. Amend subrule 19.7(4) as follows:

19.7(4) Standards for pressure measurements.

a. No change.

b. Working standards. Each utility must have or have
access to water manometers, |aborato-
ry quality indicating pressure gauges, and field-type dead
weight pressure gauges as necessary for the proper testing of
the indicating and recording pressure gauges used in deter-
mining the pressure on the utility’s system. Working stan-
dards must be checked periodically by comparison with a
secondary standard.

ITEm 8. Amend subrule 19.7(7) as follows:

19.7(7) Interruptions of service.

a. No change.

b. Planned interruptions shall be made at atime that will
not cause unreasonable inconvenience to customers. and In-
terruptions shall be preceded by adequate notice to those
who will be affected.

ITEM 9. Rescind and reserve rule 199—19.9(476).
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The purchased gas adjustments shall be adjusted prospec-
tively to reflect the final decision issued by the board in an
annual a periodic review proceeding.

ITEM 11. Rescind and reserve subrule 19.10(5).

ITEMm 12. Amend rule 199—19.11(476) by adding the
following new subrule:

19.11(6) Executive summary. On or before August 1,
2003, each natura gas utility shall file an executive summary
and index of al standard and special contracts in effect for
the purchase, sale or interchange of gas. On or before August
1 each year thereafter, each natural gas utility shall file an up-
date of the executive summary and index showing the stan-
dard and specia contracts in effect on that date for the pur-
chase, sale or interchange of gas. The executive summary
shall include the following information:

a.  The contract number;

b. Thestart and end date;

c. The partiesto the contract;

d. Thetotal estimated dollar value of the contract;

e. A description of the type of service offered (including
volumes and price).

ITEM 13. Amend subrule 19.12(4) as follows:

19.12(4) Reporting requirements. Each natural gas utility
electing to offer flexible rates shall file semiannual annual
reports with the board within 30 days of the end of each six 12
months. Reports shall include the following information:

a. Section 1 of the report willconcern concerns dis-
counts initiated in the last six 12 months. For al discounts
initiated in the last six 12 months, the report shall include:

(1) Theidentity of the new customers (by account num-
ber, if necessary);

(2) Thevalue of the discount offered;

(3) The cost-benefit analysis results;

(4) The cost of aternate fuels available to the customer, if
relevant;

(5) The volume of gas sold to or transported for the cus-
tomer in the preceding six 12 months; and

(6) A copy of dl new or revised flexible rate contracts ex-
ecuted between the utility and its customers.

b. Section 2 of the report relatesto overall program eval-
uation. For al discounts currently being offered, the report
shall include:

(1) Theidentity of each customer (by account number, if
necessary);

(2) Thetota volume of gas sold or transported in the last
six 12 months to each customer at discounted rates, by
month;

(3) Thevolume of gas sold or transported to each custom-
e in the same-six 12 months of the preceding year, by month;

(4) The dollar value of the discount in the last six 12
months to each customer, by month;

(5) The dollar value of volumes sold or transported to
each customer for each of the previous 12 months; and

(6) If customer charges are discounted, the dollar value of
the discount shall be separately reported.

c. Section 3 of the report concerns discounts denied or
discounts terminated. For al customers specifically evaluat-
ed and denied or having a discount terminated in the last six
12 months, the report shall include:

(1) Customer identification (by account number, if neces-
sary);

(2) Thevolume of gas sold or transported in the last six 12
months to each customer, by month;
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(3) The volume of gas sold or transported to each custom-
er inthe same six 12 months of the preceding year, by month;
and

(4) The dollar value of volumes sold or transported to
each customer for each of the past 12 months.

d. Noreportisrequired if the utility had no customersre-
celving a discount during the relevant period and had no cus-
tomers which were evaluated for the discount and rejected
during the relevant period.

ITEM 14. Amend paragraph 19.13(4)“c” asfollows:

c. The utility shall may require a reconnection charge
when an end-user receiving transportation service without
system supply reserve service requests to return to the system
supply. The end-user shall return to the system and receive
service under the appropriate classification as determined by
the utility.

ITEM 15. Amend rule 199—19.15(476) as follows:

199—19.15(476) Customer contribution fund.

19.15(1) Applicability and purpose. This rule appliesto
each gas public utility, as defined in lowa Code sections
476.1 and 476.1B. Each utility shall develop maintain apro-
gram plan to assist the utility’s low-income customers with
weatherization and to supplement assistance received under
the federal low-income heating home energy assistance pro-
gram for the payment of Wrnter heating b|IIs Iheprogram

19 15(2) Program plan Gnor—betoreléebruapy—l—]r%&
each Each utility shall have on file with the utilities board a
detailed description of its program plan. At aminimum, the
plan shall include the following information:

a. A list of the members of the governing board, council,
or committee established to determine the appropriate dis-
tribution of the funds collected. Thelist shall include the or-
ganization each member represents;

b. A sample of the customer notification with a descrip-
tion of the method and frequency of its distribution;

c. A sample of the authorization form provided to cus-
tomers; and

d. The anticipated date of implementation.

Program plans for new customer contribution funds shall
be rglected if not in compliance with thisrule. Programplans
; S ution_funds. exidi :

operate.
19.15(3) to 19.15(6) No change.

ITEM 16. Amend subrule 19.16(5) as follows:

19.16(5) Rebuttable presumption. All gas available to
meet demand in excess of an amount needed to meet the base
period demand plus the reserve is presumed to be unjust and
unreasonable unless a factual showing to the contrary is
made during the annual periodic review of gas proceeding.
All gas available to meet demand less than an amount of base
period demand plus the reserve is presumed to be just and
reasonable unless a factual showing to the contrary can be
made during the annual periodic review of gas proceeding.

ITEM 17. Amend rule 199—20.1(476) as follows:

199—20.1(476) General information.

20.1(1) Authorization of rules. lowa Code chapter 476
provides that the lowa utilities board shall establish all need-
ful, just and reasonable rules, not inconsistent with law, to
govern the exercise of its powers and duties, the practice and
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procedure before it, and to govern the form, content and fil-
ing of reports, documents and other papers necessary to carry
out the provisions of this law.

lowa Code chapter 478 provides that the lowa
utilities board shall have power to make and enforce rulesre-
lating to the location, construction, operation and mainte-
nance of certain electrical transmission lines.

The application of therulesin this chapter to municipally
owned utilities furnishing electricity is limited by lowa Code
section 476.1B, and the application of the rulesin this chap-
ter to electric utilities with fewer than 10,000 customersand
to electric cooperative associations is limited by the provi-
sions of lowa Code section 476.1A.

20.1(2) Application of rules. The rules shall apply to any
electric utility operating within the state of lowa subject to
lowa Code chapter 476, and to the construction, operation
and maintenance of electric transmission lines to the extent
provided in lowa Code chapter 478, and shall supersede all

tarrffs of—any—aaeh—eleetneutm{y—whreh

sedmgrruL% on f|IeW|th the board Whrch are |n conflrct W|th
theserules.

These rules are intended to promote safe and adequate ser-
viceto the public, to provide standards for uniform and rea-
sonable practices by utilities, and to establish abasis for de-
termining the reasonableness of such demands as may be
made by the publlc upon the ut|I|t|e£

qurrement& requeﬂ to Walve the appl [ catlon of any rule on
a permanent or temporary basis may be made in accordance
with 199—1.3(17A,474,476,78GA,HF2206).

The adoption of these rules shall in no way preclude the
board from atering or amending them; pursuant to statute; or
from making such modifications with respect to their ap-
plication as may be found necessary to meet exceptiona con-
ditions.

These rules shall in no way relieve any utility from any of
its duties under the laws of this state.

20.1(3) and 20.1(4) No change.

ITEM 18. Amend rule 199—20.2(476) as follows:
Amend the catchwords as follows:

199—20.2(476) Records, and reports, and tariffs.
Amend subrule 20.2(2) as follows:
20 2(2) Tar|ffsto befrled Wrth the board Iheutmty—shau

The schedules of rates and rules of rate-regulated electric
utilities andrules-of all-utilities shall be filed with the board
and shall be classified, designated, arranged and submitted so
asto conform to the requirements of this chapter. Provisions
of the schedules shall be definite and so stated as to minimize
ambiguity or the possibility of misinterpretation. The form,
identification and content of tariffs shall be in accordance
with theserules.

Utilities which are not subject to the rate regulation pro-
vided for by lowa Code chapter 476; shall not be required to
file schedules of rates, rules, or contracts primarily con-
cerned with arate schedule; with the board and shall not be
subject to the provisions related to rate regulations, but noth-
ing contained in these rules shall be deemed to relieve any
utility of the requirement of furnishing any of these same
schedules or contracts which are needed by the board in the
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performance of the board's duties upon request to do so by
the board.

Amend subrules 20.2(3) to 20.2(5) as follows:

20.2(3) Form and identification. All tariffs shall conform
to the following rules:

a. and b. No change.

c. All sheets except thetitle page shall have, in addition
to the above-stated requirements, the following further infor-
mation:

(1) to (3) No change.

d. No change.

20.2(4) Content of tariffs.

a.tog. No change.

h. L it

trac in Whrch servrce |sfurn|shed aLother—rates

i. Thelist of service areas and the rates shall befiled in
such a form as to facilitate ready determination of the rates
available in each municipality and in sdeh unincorporated
communitiesasthat have service at-urbanrates. If the utility
has various rura rates, the areas where the same are available
shall be indicated.

j-tog. No change.

r.  Notice by required from a customer reguired for hav-
ing service discontinued.

s.to z. No change.

20.2(5) Annual, periodic and other reports to be filed with
the board.

a. to ¢. No change.

d. Electric service record. Each utility shall compile a
monthly record of electric service showing the production,
acquisition and disposition of electric energy, the number of
customer terminal voltage investigations made, the number
of customer meters tested and such other information as may
be required by the board. The monthly “Electric Service’
record shall be compiled not later than 30 days after the end
of the month covered and such record shall, upon and after
compilation, be kept available for inspection by the board or
its staff at the utility’s principal office within the state of
lowa. A summary of the 12 monthly “Electric Service” rec-
ords for each caendar year shal be attached to and submitted
with the utility’s annual report to the board.

e.toi. No change.

j- Residential customer statistics. Each rate-regulated
electric utility shall file with the board on or before the fif-
teenth day of each month one copy of the following residen-
tial customer statistics for the preceding month:

(1) to (12) No change.

k. No change.

ITEM 19. Rescind and reserve subrule 20.3(2).

ITEM 20. Amend subrule 20.3(6) as follows:

20.3(6) Meter reading and billing interval. Readings of
all meters used for determining charges and hillings to cus-
tomers shall be scheduled at least monthly and for the begin-
ning and termination of service. Bills to larger customers
may, for good cause, be rendered weekly or daily for aperiod
not to exceed one month. Intervals other than monthly shall
not be applied to smaller customers, or to larger customers
after theinitial month provided above, without an-exemption
a waiver from the board. A waiver
request must include sufficient information to establish-geod

comply with 199—1.3(17A, 474
476,78GA,HF2206). If the board denies
waiver, or if a waiver isnot sought with reﬁpect
to a high demand customer after the initial month, that cus-
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tomer’s meter shall be read monthly for the next 12 months

.Lnterval The group of Iarger customers to WhICh shorter b| I I—
ing intervals may be applied shall be specified in the utility’s
tariff sheets, but shall not include residential customers.

An effort shall be made to obtain readings of the meterson
corresponding days of each meter-reading period. When the
meter reading date causes a given billing period to deviate by
more than 10 percent (counting only business days) from the
normal meter reading period, such bills shal be prorated on a
daily basis.

The utility may permit the customer to supply the meter
readings by telephone or on a form supplied by the utility.
The utility may arrange for customer meter reading formsto
be delivered to the utility by United States mail, electronical -
ly, or by hand delivery. The utility may arrange for the meter
to be read by electronic means. Unless the utility has aplan
to test check meter readings, a utility representative will shall
physically read the meter at least once each 12 months.

In the event that the utility leaves a meter reading form
with the customer when access to meters cannot be gained
and the form is not returned in time for the billing operation,
an estimated bill may be rendered.

If an actual meter reading cannot be obtained, the utility
may render an estimated bill without reading the meter or
supplying a meter reading form to the customer. Only in un-
usua cases or when approval is obtained from the customer
shall more than three consecutive estimated bills be ren-
dered.

ITEM 21. Amend subrule 20.3(13) as follows:

20.3(13) Extensions and service line extensions to cus-
tomers.

a. No change.

Dlstrrbut|on or secondary Irnes other than servr ce Irnes

(1) Plant additions. The utility will provide all electric
plant at its cost and expense without requiring an advance for
construction from customers or developers except in those
unusual circumstances where extensive plant additions are
required before the customer can be served, or where the cus-
tomer will not attach within the agreed-upon attachment peri-
od after completion of construction. In such instances, the
utility shall require, no more than 30 days prior to com-
mencement of construction, the customer or developer to ad-
vance funds which are subject to refund as additional cus-
tomers are attached. A contract between the utility and the
customer which requires an advance by the customer to make
plant additions shall be available for board inspection. The
utility shall allow the customer or developer, at the custom-
er's or developer’s option, to provide a nonrefundable
contribution in aid of construction instead of a refund-
able advance for construction, under subparagraphs
20.3(13)“ b" (2) and (3).

(2) and (3) No change.
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advance for congtruction rather than a contribution in aid of
construction, Fhethe utility shall refund to the depositor for a
period of ten years; from the date of the original advance; a
pro-rata share for each service attachment to the extension.
The pro-rata refund shall be computed in the following man-
ner:

{2) 1. If the combined total of three times estimated base
revenue for the depositor and each customer who has at-
tached to the extension exceeds the total estimated construc-
tion cost to provide the extension, the entire amount of the
advance provided by the depositor shall be refunded to the
depositor.

{2) 2. If the combined total of three times estimated base
revenue for the depositor and each customer who has at-
tached to the extension is less than the total estimated
construction cost to provide the extension, the amount to be
refunded to the depositor shall equal three times estimated
base revenue of the customer attaching to the extension.

£3) 3. In no event shdl the total amount to be refunded to a
depositor exceed the amount of the advance for construction
made by the depositor. Any amounts subject to refund shall
be paid by the utility without interest. At the expiration of the
above-described ten-year period, the customer advance for
construction record shall be closed and the remaining bal-
ance shall be credited to the respective plant account.

c. Serviceline extensions. The utility shall finance and
construct either an overhead or underground service line ex-
tension without requiring a contribution in aid of construc-
tion or any payment by the applicant where the length of the
overhead extension to thefirst point of attachment is up to 50
feet on private property or where the cost of the underground
extension to the meter or service disconnect is less than or
equal to the estimated cost of constructing an equivalent
overhead service extension of up to 50 feet.

Where the length of the overhead service extension ex-
ceeds 50 feet on private property, the applicant shall be re-
quired to provide a contribution in aid of construction for
that portion of the service extension on the private property,
exclusive of the point of attachment, within 30 days after
completion. The contribution in aid of construction for that
portion of the service extension shall be computed as follows:

(Estimated Construction Costs) x

(Total Length in Excess of 50 Feet)

(Total Length of Service Extension)
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Where the cost of the underground service extension ex-
ceeds the estimated cost of constructing an equivalent over-
head service extension of up to 50 feet, the applicant shall be
required to provide a contribution in aid of construction
within 30 days after completion equal to the difference be-
tween the estimated cost of constructing the underground
service extension and the estimated cost of constructing an
equivalent overhead service extension of up to 50 feet.

A utility may adopt a tariff or rule that allows the utility to
finance and construct a service line extension of more than
50 feet if the tariff or rule applies equally to all customers or
members.

d. and e. No change.

This rule is intended to implement lowa Code section
476.8.

ITEM 22. Amend rule 199—20.6(476) as follows:

Amend subrule 20.6(5), introductory paragraph, as fol-
lows:

20.6(5) Request tests. Upon request by a customer, a util-
ity shall test the meter servicing that customer. except-that
suchtests A test need not be made more frequently than once
in 18 months.

Amend subrule 20.6(6) as follows:

20.6(6) Refereetests. Upon written request by a customer
or utility, the utilities board will conduct a referee test of a
meter. A test need not be made more
frequently than once in 18 months. The customer request
shall be accompanied by a $30 deposit in the form of a check
or money order made payable to the utility.

Within five days of receipt of the written request and pay-
ment, the utilities board shall forward the deposit to the util-
ity and notify the utility of the requirement for atest. The
utility shall, within 30 days after notification of the request,
schedule the date, time and place of the test with the board
and customer. The meter shall not be removed or adjusted
before the test. and-the The utility shall furnish all testing
equipment and facilities for the test. If the tested meter is
found to be more than 2 percent fast or 2 percent dow, the de-
posit will be returned to the party requesting the test and bill-
ing adjustments shall be made as required in 20.4(14). The
board shall issueits report within 15 days after the test is con-
ducted, with a copy to the customer and the utility.

Adopt new subrule 20.6(7) as follows:

20.6(7) Condition of meter. No meter that is known to be
mechanically or electrically defective, or to have incorrect
constants, or that has not been tested and adjusted if neces-
sary in accordance with these rules shall be installed or con-
tinued in service. The capacity of the meter and the index
mechanism shall be consistent with the electricity require-
ments of the customer.

ITEM 23. Amend subrule 20.7(8) as follows:

20.7(8) Equipment for voltage measurements.

a. Secondary standard indicating voltmeter. Each utility
shall have avallable a Ieaa one |nd|cat| ng voItmeter wﬁhen

mai ntal ned
with error no greater than 0.25 percent of full scale.

b. Working standard indicating voltmeters. Each utility
shaII have a[ least two |nd|cat| ng voItmeters

Ihesemstnuments-shau—be mal ntal ned S0 as to have as-left
errors of no greater than 1 percent of full scale.

¢. Recording voltmeters. Each utility must have readily
available at least two portable recording voltmeters with a

rated accuracy of 1 percent of full scale. pursuantto-accept-
able standardslisted-at 20.5(2)“f.~
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ITEM 24. Amend subrule 20.8(3) as follows:

20.8(3) Reportable accidents. Each utility shall maintain
a summary of all reportable accidents, as defined in 199—
25.5(476,478), arising from its operations.

ITEM 25. Amend paragraph 20.10(2)“¢” asfollows:

c. Generating capacity estimates or allocations among
and within classes shall recognize that utility systems are de-
signed to serve both peak and off-peak demand, and shall at-
tribute costs based upon both peak period demand and the
contribution of off-peak period demand in determining gen-
eration mix. Generating capacity estimates and allocations
among and within classes shall be based on load datafor each
class as described in 20-13(3)“c"(5) 199—subrule 35.9(2).

ITEM 26. Rescind and reserve subrules 20.10(7),
20.10(8), and 20.10(9).

ITEM 27. Amend rule 199—20.11(476) as follows:

199—20.11(476) Customer notification of peaksin elec-
tric energy demand. Each electric utility shall inform its
customers of the significance of reductions in consumption of
electricity during hours of peak demand.

20.11(1) Annual notice. Each eectric utility shall provide
its customers, on an annual basis, with a written notice ex-
plaining how growth in demand affects a utility’s investment
costs and why reduction of customer usage during periods of
peak demand may help delay or reduce the amount of future
rate mcreases On-or-before April-1-of each year the utility

Theti esh I b ‘ deI|vered to |ts customers between M 1
and June 15 of each year if peak demand is likely to occur
dur| ng the months of June through September

] If peak demand usually occurs dur-
ober through February theumrtyLener

i ng the months of O

20. 11(2) Not|f|cat|on plan On-or-before April- 15,1983,
each Each investor-owned utility shall have on file with the
board a plan to notify its customers of an approaching peak
demand on the day when peak demand is likely to occur.

a and b. No change.

20 11(3) ImpI ementatlon of not|f|cat|on plan upenep-

The utility shaII |mpI ement the approved plan on each day of
the year when peak demand is likely to occur, as prescribed
by 20.11(2)“b.”

20.11(4) and 20.11(5) No change.

ITEM 28. Rescind and reserve rule 199—20.12(476).

ITEM 29. Amend subrule 20.14(4) as follows:

20.14(4) Reporting requirements. Each rate-regulated
electric utility electing to offer flexible rates shall file semi-
annual annual reports with the commission board within 30
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days of the end of each six 12 months. Reports shall include
the following information:

a. Section 1 of the report will-concern concerns dis-
counts initiated in the last six 12 months. For all discounts
initiated in the last six 12 months, the report shall include:

(1) Theidentity of the new customers (by account num-
ber, if necessary);

(2) Thevalue of the discount offered;

(3) The cost-benefit analysis results;

(4) The end-use cost of alternate fuels or energy supplies
available to the customer, if relevant;

(5) The energy and demand components by month of the
amount of electricity sold to the customer in the preceding six
12 months.

b. Section 2 of the report relatesto overall program eval-
uation. Amount of electricity refers to both energy and de-
mand components when the customer is billed for both ele-
ments. For all discounts currently being offered, the report
shall include:

(1) Theidentity of each customer (by account number, if
necessary);

(2) The amount of electricity sold in thelast six 12 months
to each customer at discounted rates, by month;

(3) The amount of electricity sold to each customer in the
same six 12 months of the preceding year, by month;

(4) The dollar value of the discount in the last six 12
months to each customer, by month; and

(5) Thedollar value or of salesto each customer for each
of the previous 12 months.

c. Section 3 of the report concerns discounts denied or
discounts terminated. For al customers specifically evaluat-
ed and denied or having a discount terminated in the last six
12 months, the report shall include:

(1) Customer identification (by account number, if neces-
sary);

(2) The amount of electricity sold in thelast six 12 months
to each customer, by month;

(3) The amount of dectrici ty sold to each customer inthe
same six 12 months of the preceding year, by month; and

(4) Thedollar value of salesto each customer for each of
the past 12 months.

d. No change.

ITEM 30. Amend rule 199—20.15(476) as follows:

199—20.15(476) Customer contribution fund.

20.15(1) Applicability and purpose. This rule applies to
each dectric public utility, as defined in lowa Code sections
476.1, 476.1A, and 476.1B. Each utility shall develop main-
tain aprogram plan to assist the utility’s low-income custom-
ers with weatherization and to supplement assistance re-
ceived under the federal low-income heating home energy
asastance program for the payment of Wmter heati ng b|IIs

20. 15(2) Program plan. On-or-before February 11989,
each Each utility shall have on file with the utilities board a
detailed description of itsjpropesed current program plan. At
aminimum, the plan shall include the following information:

a. A list of the members of thegoverning board, council,
or committee established to determine the appropriate dis-
tribution of the funds collected. The list shall include the or-
ganization each member represents;

b. A sample of the customer notification with a descrip-
tion of the method and frequency of its distribution;

c. A sample of the authorization form provided to cus-
tomers,



IAB 11/12/03

UTILITIES DIVISION[199](cont’ d)

d. The anticipated date of implementation.

Program plans for new customer contribution funds shall
be rglected if not in compliance with thisrule. Programplans
: i bution._funds. exid :

operate.
20.15(3) to 20.15(6) No change.
ITEm 31. Rescind and reserve rule 199—20.16(476).
ITEM 32. Amend rule 199—20.17(476) as follows:

199—20.17(476) Ratemaking treatment of emission al-
lowances.

20.17(1) to 20.17(12) No change.

20.17(13) Prudence of allowance transactions. The pru-
dence of allowance transactions shall be determined by the
board in the annual periodic electric energy supply and cost
review. The prudency review of allowance transactions and
accompanying compliance plans shall be based on informa-
tion available at the time the options or plans were devel-
oped. Costs recovered from ratepayers through the energy
adjustment that are deemed imprudent by the board shall be
refunded with interest to ratepayers through the energy ad-
justment as specified in rule 20.9(476).

ITEM 33. Amend rule 199—21.1(476) as follows:

199—21.1(476) Application of rules.

21.1(1) Application of rules. Therulesapply to any water
utility operating within the state of lowa under the jurisdic-
tion of the lowa utilities board and are established under lowa
Code chapter 476.

These rules are intended to promote service to the public,
provide standards for uniform practices by utilities, and es-
tablish a basis for determining the reasonableness of the de-
mands made by the publlc upon the utilities.

A ut|I|ty or customer may flle or a Walver of these rules
in accordance with the provisions of 199—
1.3(17A,474,476,78GA,HF2206).

These rules shall not relieve a utility from its duties under
the laws of this state.

21.1(2) Authorization of rules. lowa Code chapter 476
provides that the lowa utilities board shall establish all need-
ful, just, and reasonable rules, not inconsistent with law, to
govern the exercise of its powers and duties, the practice and
procedure before it, and to govern the form, content, and fil-
ing of reports, documents, and other papers necessary to
carry out the provisions of this law.

ITEM 34. Amend subrule 21.2(1) asfollows:
21.2(1) Neticeof location Location and retention of rec-
ords Unless otherwrse spedfred in thrs chapter theutrmy

records requr red by th@e rules shall te be kept and preserved
in accordance with the applicable provisions of lewaAdmin-

istrative Code 199—Chapter 18..“Utility Records.”

ITEm 35. Amend paragraph 21.3(5)“e,” first unnum-
bered paragraph, as follows:

This rule shal not be construed as prohibiting an individu-
al, partnership, or company from constructing its own exten-
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sion. An extension constructed by a nonutility entity must
meet at aminimum the applicable portions of the standardsin
21.5(1) and 21.5(2) and such other reasonable standards as
the utility may employ in constructing extensions, so long as
the standards do not mandate a particular supplier. All con-
nections to the utility-owned equipment or facilities shall be
made by the utility at the applicant’s expense. At the time of
attachment to the utility-owned equipment or facilities, the
applicant shall transfer ownership of the extension to the
utility and the utility shall book the original cost of construc-
tion of the extension as an advance for construction, and re-
funds shall be made to the applicant in accordance with
21.3(22 5)“c.” The utility shall be responsible for the opera-
tion and maintenance of the extension after attachment.

ITEM 36. Amend subrule 21.6(6) as follows:

21.6(6) Requesttests. A utility shall test any water meter
upon written request of a customer.
made The utility will not be required to perform request tests
more than once each 18 months. The customer shall be given
the opportunity to be present at the request tests.

ITEM 37. Amend paragraph 21.8(3)“ €” asfollows:

e. An affidavit from the utility showing that the notice
required by lowa Code-Supplement section 476.6(18)“c” and
subrule 21.8(4) has been provided and paid for by the appli-
cant and mailed by the utility to all affected customers.

ITEM 38. Adopt new rule 199—35.14(476) as follows:

199—35.14(476) New structure energy conservation
standards. A utility providing gas or electric service shall
not provide service to any structure completed after April 1,
1984, unlessthe owner or builder of the structure has certified
to the utility that the building conforms to the energy con-
servation reguirements adopted under 661—16.801(103A)
and 661—16.802(103A). If thiscomplianceis already being
certified to astate or local agency, a copy of that certification
shall be provided to the utility. If no state or local agency is
monitoring compliance with these energy conservation stan-
dards, the owner or builder shall certify that the structure
complies with the standards by signing aform provided by the
utility. No certification will be required for structuresthat are
not heated or cooled by electric service, or are not intended
primarily for human occupancy.

ITEM 39. Adopt new rule 199—35.15(476) as follows:

199—35.15(476) Exterior flood lighting.

35.15(1) Newly installed lighting. All newly installed
public utility-owned exterior flood lighting shall be high-
pressure sodium lighting or lighting with equivalent or better
energy efficiency.

35.15(2) In-service lighting replacement schedule. In-
service lighting shall be replaced with high-pressure sodium
lighting or lighting with equivalent or better energy efficien-
cy when worn out due to ballast or fixture failure for any oth-
er reason, such as vandalism or storm damage. A utility shall
file with the board as part of its annua report required in
199—Chapter 23 areport stating progress to date in convert-
ing to high-pressure sodium lighting or lighting with equiva
lent or higher energy efficiency.

35.15(3) Efficiency standards. The standard for lighting
efficiency shall be expressed in “lumens per watt.” A sched-
ule of lumens per watt, correlated to bulb size, shall be used
to reflect the inherent increase in efficiency as bulb size in-
creases. The table of values for lighting efficacy extracted
from the Standard Handbook for Electrical Engineers, Don-
ald G. Fink and H. Wayne Beaty, Eds., Twelfth Edition, Table
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26-14, shall be the standard for high-pressure sodium street
and security lighting, within a 10 percent range below the
stated values.

ITEM 40. Adopt new rule 199—36.7(476) as follows:

199—36.7(476) New structure energy conservation stan-
dards. A utility providing gas or electric service shall not
provide such service to any structure completed after April 1,
1984, unlessthe owner or builder of the structure has certified
to the utility that the building conforms to the energy con-
servation requirements adopted under 661—16.801(103A)
and 661—16.802(103A). If thiscomplianceisaready being
certified to astate or local agency, a copy of that certification
shall be provided to the utility. If no state or local agency is
monitoring compliance with these energy conservation stan-
dards, the owner or builder shall certify that the structure
complies with the standards by signing aform provided by the
utility. No certification will be required for structuresthat are
not heated or cooled by electric service, or are not intended
primarily for human occupancy.

ITEM 41. Adopt new rule 199—36.8(476) as follows:

199—36.8(476) Exterior flood lighting.

36.8(1) Newly installed lighting. All newly installed
public utility-owned exterior flood lighting shall be high-
pressure sodium lighting or lighting with equivalent or better
energy efficiency.
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36.8(2) In-service lighting replacement schedule. In-
service lighting shall be replaced with high-pressure sodium
lighting or lighting with equivalent or better energy efficien-
cy when worn out due to ballast or fixture failure for any oth-
er reason, such as vandalism or storm damage. A utility shall
file with the board as part of its annual report required in
199—Chapter 23 areport stating progress to date in convert-
ing to high-pressure sodium lighting or lighting with equiva
lent or higher energy efficiency.

36.8(3) Efficiency standards. The standard for lighting
efficiency shall be expressed in “lumens per watt.” A sched-
ule of lumens per watt, correlated to bulb size, shall be used
to reflect the inherent increase in efficiency as bulb size in-
creases. The table of values for lighting efficacy extracted
from the Standard Handbook for Electrical Engineers, Don-
ald G. Fink and H. Wayne Beaty, Eds., Twelfth Edition, Table
26-14, shall be the standard for high-pressure sodium street
and security lighting, within a 10 percent range below the
stated values.

[Filed 10/24/03, effective 12/17/03]
[Published 11/12/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 11/12/03.
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